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The Davies Review of Issuer Liability 

 
Dear Ms Hoffman, 
 
I am writing to give views on behalf of private shareholders in response to the invitation in 
the Davies Review Discussion Paper of March 2007.  I am able to do this as UKSA is the 
leading independent organisation representing the interests of private shareholders in the 
UK. 
 
As Professor Davies indicates in para 23, the present situation and the rationale behind it 
are not easy to determine. It is, of course, very important that everyone (especially 
perhaps directors) can readily understand the position and we urge that the rules should 
be as simple and universal as possible. 
  
It is clear that the decision, and the arguments used, in Caparo are fundamental.  The 
Courts took the view that the purpose of statutory accounts is to enable shareholders to 
exercise governance control and not to enable investment decisions.  This argument 
seems to be accepted by Professor Davies e.g. at the end of para 9 when he says that 
routine reporting requirements do not coincide with a selling effort.  We believe that there 
are basic misunderstandings here.  First, it is generally accepted, both in practice and in 
all text books, that the prime source of information before making any decision to buy or 
sell shares has to be the information that a Company publishes about itself, especially but 
not solely the Report and Accounts.   Second, directors generally have a strong interest in 
maintaining the share price and usually seek to present reports in a favourable light.  
While this situation has always existed to some degree, the wide development of share 
options as a major part of remuneration has given directors a strong personal interest in 
share price levels.  In our view there is a constant selling process in operation and 
certainly not one confined to prospectuses. 
 

UKSA 



 
 
 
 
 

 

It follows that we believe that the Caparo decision was wrong and should be reversed.  We 
can see no valid reason why auditors who have been negligent should not be liable to the 
shareholders of the Company, and not just to the Company itself.  After all, it is for the 
benefit of shareholders that they produce their audit report.  If it were purely for the 
Company’s consumption, there would be no need to publish it.  [Question 7] 
 
Many audit reports these days contain wording seeking to disclaim liability to anyone 
other than the company – unnecessarily, so long as Caparo remains the law.  For the 
Caparo decision to be reversed effectively it would be necessary to proscribe (or override) 
any such wording by auditors. 
 
In general, we consider it desirable that the same regime for liability should apply to both 
periodic and ad hoc disclosures and the regime of S90A of FSMA 2000 should be extended 
to them.  We consider that the test should be that, if an incorrect statement is made in a 
disclosure, liability should exist unless the maker of the statement believed (having made 
reasonable enquiries) that the statement was correct – see FSMA Sch 10, paras 2 and 3 
(the so-called due diligence defence).  We accept that it might be appropriate to add a 
further test such as: Was the misstatement such as to be material to the share price?  
[Question 1].   
 
We see no good reason in principle for making a distinction between any type of ad hoc 
statement, whether it is required under MAD, the DTRs, the Listing Rules or otherwise. If 
there is a distinction between the legal consequences of these types of statement, it would 
be bound to influence the company as to how to present a particular announcement. 
[Questions 2 and 4] 
 
We also agree with Professor Davies that no distinction should be drawn between 
announcements to the market and, say, circulars to shareholders. [Question 4] 
 
In the same vein, we can think of no very good reason why liability should not attach to 
directors (and those with a professional responsibility, such as auditors and other 
advisers) as well as the company, as is the case with liability for a false prospectus. 
[Question 7], and certainly in the case of fraud.  However, sanctions must only be such 
that individuals are not unduly discouraged from acting as directors. 
 
As regards statements that are accurate but late, we doubt whether there should be civil 
liability (the cause and effect is too tenuous), but that does not mean that the FSA could 
not impose its own penalties.  [Question 3] 
 
Should the same regime apply to non-regulated markets (eg AIM and Plus)?  Although the 
requirements for disclosure may be less for companies whose securities are traded on 
such markets, in principle it would seem that any disclosure actually made should have to 
live up to the same standard as on a regulated market. [Question 5]  We suggest, 
however, that discussion on this point would be easier if it were accepted that a version of 
Section 90A should be added to FSMA 2000 to apply to non-regulated markets only.  This 
would allow agreed differences in the regulation for the two types of market to be 
recognised. 
 
Professor Davies asks whether the measure of damages should be that applied in cases of 
deceit or negligence.  We incline to the view that the deceit measure should be used in 
case of deceit, whereas the negligence measure should be used in cases of negligence.   
Alternatively, such things could be left to the courts to decide at the time, rather than 
being spelt out in advance.  [Question 9] 
 



 
 
 
 
 

 

On Question 8, we are persuaded by Professor Davies that protection should be extended 
to sellers of shares but not holders. 
 
A couple of further points.  If a company is liable to an investor for an incorrect statement 
in a disclosure, one problem is that its assets go down as a result, to every other 
shareholder’s disadvantage.  Maybe this means that, in certain cases at least, companies 
should not be liable whereas directors should.  
 
Should investors’ claims be subordinated to those of other unsecured creditors?  We 
accept that they should.  [Question 6]   
 
Does a company’s power to indemnify its directors make any difference to any of this?  
Probably not, as such indemnities cannot be enforced if the director is himself found liable. 
 
We would be pleased to discuss any aspect of this response further.  Should you wish to 
take this up I suggest that you contact my colleague, Richard Wheen, who has led our 
work on it .  
 
Yours sincerely 
 
 
Roy B. Colbran 
Chairman of UKSA Government Policy Group  


