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INTRODUCTION AND SUMMARY 

 
Introduction 
 
Our response to this consultation is considerably shorter than earlier responses, reflecting 
the extent to which the major questions have already been addressed. 
 
We have tried to limit our response to areas that are of particular relevance to private 
shareholders, or that have been long-standing concerns of the Association.  The one major 
exception is the question of liability of auditors and the company for accounting failings 
(questions 6.10 to 6.13). 
 
As with previous responses, this document is concerned only with listed companies;   it 
adopts the following format for the detailed part of this response, for clarity:  
• Questions are grouped under subject headings, which are underlined; 
• Consultation Questions are reproduced in full, in bold and underlined; 
• where appropriate, the main points in our responses are highlighted in bold; 
• detailed arguments and additional points are in plain text. 
 
The subject headings are our own: they do not follow the subject headings in the 
Consultation Document. 
 
Summary 
 
Directors' Contracts of Employment, and Compensation for Loss of Office (questions 4.2 
& 4.3) 
 
Shareholders in a company should be entitled on request to a copy of any directors' contract 
of employment, or a written memorandum stating the terms of any unwritten contract, on 
payment of a fee, provided that the fee is reasonable.  But we would question whether it is 
appropriate for companies to have unwritten contractual obligations to their directors. 
 
Directors' contracts should limit compensation for a director's loss of office to one year's 
remuneration, unless approved in advance by a general meeting. 
 
 
Tackling the Conflicts of Interest that Discourage Institutional Investors from Exercising 
their Corporate Governance Rights Against Directors (questions 4.4 & 4.5) 
 
We welcome the Review's decision to give further attention, even at this late stage, to ways 
of addressing institutional conflicts of interest now that the severity and extent of the 
problem is emerging. 
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We also strongly support the approach of seeking to address this area of concern by 
allowing public scrutiny of such conflicts of interest: sunlight is indeed the best 
disinfectant. 
 
Companies should be required 
• to disclose significant commercial relationships with investors controlling more than 

3% of the company's voting rights; 
• to disclose the votes of holders of more than 3% of the company's voting rights, via the 

company website and the appropriate regulatory services; 
• to have the voting on shareholder-sponsored resolutions independently audited, 

provided that this can be achieved at modest cost.  This might be extended to cover all 
resolutions. 

 
Fund managers should be required to maintain records of their votes cast, open to investors, 
trustees and the public authorities. 
 
The use or attempted use by a company or its officers of commercial pressure to induce a 
shareholder in the company to change his voting intentions, or his intentions in relation to 
an offer for his shares, is comparable to offering a bribe and should become a criminal 
offence. 
 
 
Enfranchisement of Beneficial Owners of Shares (question 5.1) 
 
We regret that the case for requiring companies to recognise the rights of beneficial owners 
has not been accepted. 
 
 
The Annual Reporting Documents and Timetable (questions 6.1 to 6.3) 
 
We welcome the Review's decision to rework extensively its original proposals in the light 
of responses.  The new proposals address most of our original concerns, and they would, in 
most respects, greatly improve on the current system. 
 
Summary Financial Statements should be retained. 
 
Preliminary announcements should not be mandatory, but if made should be immediately 
published on the internet. 
 
The Full Annual Report & Accounts should be published on a website, as soon as possible 
after approval by the board. 
 
There should be a minimum notice period of 15 days after electronic publication of the Full 
Annual Report and Accounts, during which shareholders can submit resolutions for 
distribution with the Notice of AGM - provided that an appropriate standards body has the 
authority to specify a longer period in the light of experience. 
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The Full Annual Report & Accounts, not the Summary Financial Statement, should be the 
default document sent to shareholders, but shareholders who prefer to receive the SFS 
should be free to do so if the company has produced one. 
 
The Companies Commission should not be empowered to make Summary Financial 
Statements mandatory for certain classes of companies: this is properly a decision for the 
board of directors, not for a regulatory body. 
 
 
Liability of Auditors, Directors and the Company for Accounting Failings (questions 6.10 
& 6.11) 
 
It is entirely appropriate that the liability of auditors should be significantly extended, and 
that the company should be vicariously liable to third parties who have sustained losses due 
to misleading accounts.   
 
However, we are anxious that auditors and vicariously the company should not become 
liable to potential investors who have neither commissioned the audit nor placed their 
assets at risk on the basis of the audit: the duty of care of auditors should only extend to the 
company (which has commissioned the audit) and to those who have put their assets at risk 
on the basis of the assurances provided by the accounts. 
 
The company should not be liable to shareholders who can prove that they have relied on 
such accounts, as this would effectively allow those shareholders to obtain a 
disproportionate claim on the company's assets at the expense of their fellow shareholders.  
 
Claimants against the auditors and the company should be required to prove that they have 
taken all reasonable steps to protect themselves from loss. 
 
The scope of the proposed standards committee (question 12.6) 
 
We regret the Review's decision to support "dispersed meetings", regulation of which 
would fall within the scope of the standards committee.   
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CHAPTER 4: CORPORATE GOVERNANCE: UNLISTED COMPANIES AND 
SMALLER QUOTED COMPANIES, DIRECTORS AND THE MARKET IN 
CORPORATE CONTROL 
 
 
Directors' Contracts of Employment, and Compensation for Loss of Office 
(paras.4.17-4.20) 
 
Question 4.2: Do you agree that members of a company should be entitled on request 
to a copy of any directors' contract of employment, or to a written memorandum 
stating its terms if the contract is not in writing, on payment of a fee to cover 
expenses? 
 
Yes - provided that the fee is reasonable.  However, we would question whether it is 
appropriate for companies to have unwritten contractual obligations to their 
directors. 
 
We support this extension of the existing right of shareholders to inspect directors' service 
contracts: 
• there is little logic in requiring companies to allow inspection of the contracts, but 

allowing those companies to prevent shareholders from taking copies of the contracts; 
• equally, unwritten contractual relationships with directors should be subject to the 

same disclosure requirements as written contractual relationships, although his raises 
the interesting question of whether such a written memorandum would be recognised 
as the de facto written contract of employment in the absence of a pre-existing written 
contract. 

 
However, there is another important question arising out of this proposal, which has not, as 
far as we are aware, been raised at an earlier stage in the Review: is it appropriate for 
companies to have unwritten contractual obligations to their directors?  There is a strong 
case for arguing that contractual relationships between companies and their directors 
should be clear, explicit and in writing, given the potential conflicts of interest involved.   
This is a very late stage for raising this issue, but we hope that it can be given some 
consideration if it has not already been addressed. 
 
 
Question 4.3: Do you agree that any contractual agreement which entitles a director 
to an amount in excess of one year's remuneration on loss of office should be unlawful 
unless approved in advance by the general meeting, and that any amount so paid 
should be recoverable by the company?  Do you agree that payments of damages for 
breach of contract should not be allowed over and above this one year limit? 
 
Yes. 
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Tackling the Conflicts of Interest that Discourage Institutional Investors from Exercising 
their Corporate Governance Rights Against Directors (paras.4.48-4.62) 
 
We welcome the Review's decision to give further attention, even at this late stage, to 
ways of addressing institutional conflicts of interest now that the severity and extent 
of the problem has emerged. 
 
We also strongly support the approach of seeking to address this area of concern by 
allowing public scrutiny of such conflicts of interest - sunlight is indeed the best 
disinfectant. 
 
 
Question 4.4: In order to address the risk of conflicts of interest on the part of 
institutional investors, would you support requirements: 
(i) on companies to disclose significant commercial relationships with investors 

controlling more than 3% of their voting rights? 
 
Yes.  
 
It is appropriate that significant commercial relationships between companies and major 
institutional investors should be disclosed, as they create an evident pressure on the 
investor to support the management (so as to safeguard the commercial relationship) even 
where this may be against the interests of the underlying investors in the fund. 
 
(ii) on companies to record the votes of holders of more than 3% of the voting 

rights? 
 
Yes - provided that this information is not just recorded but reported to the market 
and shareholders via the company website and/or appropriate regulatory news 
services. 
 
This option reflects earlier representations by UKSA, and we are grateful to the Review 
team for putting it forward to full consultation. 
 
Institutional voting that reflect the interests of the fund managers rather than the interests of 
the underlying investors should be considered as an abuse of the duty of the fund manager 
to act in the best interests of the underlying investors. 
 
It would not be appropriate for regulators or the law courts to seek to judge where such 
abuses had occurred, but the underlying investors should be entitled to make that 
judgement for themselves, and to act accordingly. 
 
The underlying investors in a fund have a very clear and legitimate interest in the votes cast 
on their behalf by the fund's managers: disclosure is the only way in which those 
underlying investors can hope to establish whether the managers of their assets are acting 
against their financial interests.  This is of most obvious relevance to investment companies, 
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such as investment trusts, where the fund's shareholders are themselves able to exercising 
their powers as shareholders to effect improvements in the corporate governance of the 
fund, but it is equally of concern to investors whose only course of action may be to 
withdraw their assets. 
 
Large funds, particularly pension funds, may have hundreds of thousands of underlying 
investors who would only be alerted to actual or potential abuses by press reporting, and 
may (in the case of insurance funds) have no right to withdraw their assets.  It is therefore 
reasonable to argue that there is a strong public interest in disclosure. 
 
However, the 3% threshold ensures that the cost of disclosure is limited and that the 
essential disclosure of a small number of key institutional votes is not buried in a mass of 
detail.   
 
Paragraph 4.58 identifies arguments against disclosure of institutional votes. 
 
We recognise that disclosure in itself cannot resolve conflicts of interests: it has not 
prevented the continued spiralling of directors' pay.  However, it has consistently 
highlighted abuses, and has in some instances led directly to boardroom change.  Although 
some have argued that disclosure has reinforced a perpetual increase in directors' pay, it has 
most definitely ensured a continuing and very healthy public debate about the issues 
surrounding directors' remuneration in general.  We are not aware of any credible lobby for 
the reversal of this very important reform; rather, the debate is now centring around 
possible further reforms to give shareholders greater influence over directors' pay. 
 
Equally, we recognise the argument that public disclosure of votes might put greater 
pressure on institutional investors not to embarrass the boards of potential or actual client 
companies (and to risk losing business with those companies) by being seen to have voted 
against them.  Against this, however, should be weighed the positive influence exercised 
by the fear of public exposure where major institutional investors are tempted or pressured 
to exercise their votes improperly. 
 
The consultative document states that "where fund managers have substantial retail clients, 
publicised failure to vote against a board on issues that attract wide public attention might 
carry business risks for the manager" (para 4.58).  It is not clear whether this is intended as 
an argument for or against disclosure.  In our view, it is a powerful argument for 
disclosure: fear of public exposure, and consequent loss of business, would be a powerful 
tool for creating higher standards of corporate governance by institutional investors. 
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(iii) on institutional investors to disclose how voting rights in a company have been 
exercised? 

 
No. 
 
We favour option (ii) over option (iii) because we consider that disclosure by companies 
would be more efficient, inexpensive and effective than disclosure by institutional 
investors, for a number of reasons: 
• Firstly, the Regulatory News Service already provides an effective mechanism for 

disclosing corporate governance information relating to companies, it is publicly 
available and it already reports the results of General Meeting votes, whereas we are 
not aware of any equivalent regulatory service that reports equivalent information 
relating to institutional investors; 

• secondly, the interest of the general public, and shareholders, has consistently focussed 
around individual companies with major corporate governance failings, not around 
institutional investors; it is far easier to gather information about institutional voting in 
a particular company if that information is brought together in one announcement made 
by that company; 

• thirdly, companies generally have one General Meeting per annum, which would result 
in one announcement per annum of the voting results under option (ii); whereas very 
large institutions with major holdings in many companies would have to issue voting 
reports virtually daily under option (iii) in order to achieve timely disclosure. 

 
We also note the absence of a 3% threshold.  As stated above for option (ii), important 
information should not be buried under a massive of relatively insignificant detail.  There is 
also the important question of cost if a massive number of votes are to be publicly reported 
- since that cost must be borne ultimately by the funds' beneficial owners. 
 
 
(iv) on companies to have the voting on shareholder sponsored resolutions 

independently audited; and/or 
 
Yes, provided that this can be achieved at modest cost.  If suitable low-cost 
mechanisms could be developed, such audits might even become standard for all 
votes in due course.   
 
 
(v) on fund managers to maintain records of their votes cast, open to investors, 

trustees and the public authorities? 
 
Yes, provided this is not envisaged as an alternative to option (ii). 
 
Directors' pay and other leading corporate governance matters are in effect subject to 
public scrutiny, via the Annual Report and the Regulatory News Service, and we see no 
reason why significant institutional votes should be subject to more limited exposure. 
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Furthermore, the vast majority of beneficial owners or underlying investors in a fund will 
never become aware of abuses by the fund managers unless that information is publicly 
available: a right of inspection will have little impact because it will be little known and 
little exercised, so abuses will go undetected and will not be addressed. 
 
 
Question 4.5: Would you support a new criminal offence: the use or attempted use by 
a company or its officers of commercial pressure to induce a shareholder in the 
company to change his voting intention or his intentions in relation to an offer for his 
shares? 
 
Yes in principle. 
 
Such a law might not be readily enforceable, and, like Chinese Walls, it might prove 
to be more honoured in the breach than the observance.  However, such conduct is 
comparable to offering a bribe, and it is entirely appropriate for the law to give clear 
direction as to standards of behaviour that are not acceptable. 
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CHAPTER 5: CORPORATE GOVERNANCE: SHARES AND SHAREHOLDERS 
 
 
Enfranchisement of Beneficial Owners of Shares (paras.5.2-5.12) 
 
Question 5.1: Do you consider that a provision clarifying the right of the company to 
recognise someone other than the registered holder to exercise certain rights over the 
shares should be general in form, subject to words preserving the exclusive capacity 
to make title or the registered holder; or should it take the form of a positive list of 
the rights which could be passed to a person other than the registered holder, with a 
power to vary the list? 
 
We do not have a view on this question of detail. 
 
However, it may be appropriate for us to express our deep disappointment that the case for 
requiring companies to recognise the rights of beneficial owners has not been accepted. 
 
We must still hope that, once efficient mechanisms are in place, refusal by a company to 
recognise beneficial shareholders who wish to exercise those rights will be treated as an 
abuse, and that the Combined Code or Listing Rules will be extended to address such cases. 
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CHAPTER 6: CORPORATE GOVERNANCE: REPORTING, ACCOUNTING 
AND AUDIT 
 
 
The Annual Reporting Documents and Timetable (paras.6.4 - 6.41) 
 
We welcome the Review's decision to rework extensively its original proposals in the 
light of responses.  The new proposals address most of our original concerns and 
would in most respects greatly improve on the current system. 
 
 
Question 6.1: Do you agree with the principles of these proposals for listed 
companies: 
 
(i) that SFS (Summary Financial Statements) should be retained; 
 
Yes. 
 
The Summary Financial Statement, provided its contents is subject to appropriate 
regulatory controls, is a valuable document for the many private shareholders who prefer 
not to receive the full report and accounts. 
 
(ii) that the timing and form and content of preliminary announcements should 

not be regulated by statute; but a preliminary announcement, when made, 
should be immediately published on a website with electronic notification to 
those shareholders who want it; 

 
Yes. 
 
We agree that companies should not be required to issue preliminary announcements, but 
where a company does choose to issue such an announcement it should be as universally 
and immediately accessible as possible.  We agree that the FSA is the appropriate vehicle 
for regulating both the contents of preliminary announcements and the manner of their 
release. 
 
(iii) that the Full Annual Report & Accounts should be published on a website, 

with electronic notification to those shareholders who want it, as soon as 
practicable after the board approves it and the auditors' report is received; 

 
Yes. 
 
As with the preliminary announcement, it is essential that the full report and accounts 
should be as universally and immediately accessible as possible. 
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(iv) that a minimum period should then elapse before any meeting notice is sent 
out; 

 
Yes.   
 
We are grateful to the Steering Group for having fully considered this proposal, and we are 
delighted that it has been put forward to full consultation.  We  hope that it will meet with 
broad approval. 
 
Our case was stated, verbally and in writing, during the previous consultation, and since the 
consultative document does not put forward any opposing arguments we have little further 
to add at this stage.   
 
It is worth stating that we recognise that many private shareholders do not yet have access 
to the internet and that, if this proposal is adopted, these shareholders will not have access 
to the full annual report (or the summary financial statement) until at least two weeks after 
the information has become publicly available.  However, their situation should be no 
worse than it is at present (as preliminary announcements often appear many weeks before 
the printed reports), and the numbers of shareholders without access to the internet is 
declining daily.  We regret that true equality of access for all shareholders is not yet an 
achievable objective. 
 
(v) that the hard copy of the Summary Financial Statement (SFS) if available, or 

otherwise the full report, should be the default document to be received by 
shareholders with, in the first case, a right, as now, to request the full report? 

 
No: we have argued on previous occasions that the Full Annual Report and Accounts 
should be the default document, but that shareholders who prefer to receive the SFS 
should be free to do so when the company has produced one. 
 
Where a company decides to produce a SFS, it is neither necessary nor appropriate to 
require the company to distribute this as the default document for shareholders, in place of 
the full report and accounts.  The fact that a board of directors has decided to produce a SFS 
demonstrates that the board is capable of recognising its value to shareholders and deciding 
whether to distribute it to them. 
 
We welcome the option for shareholders to receive the Summary Financial Statement, 
should they wish to do so, but we have argued previously that shareholders should not have 
to go out of their way in order to receive the full report, with the important corporate 
governance information that it contains. 
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Question 6.2: Do you agree with the following proposals as regards the timing of 
events outlined in Question 6.1:… 
 
(ii)  that the minimum time thereafter to the issue of the meeting notice should be 

15 days; 
 
Yes, provided that an appropriate standards body has the authority to specify a 
longer period in the light of experience and provided that companies are required to 
accept any properly submitted and formulated members' resolution submitted 
during this period. 
 
Developing and submitting a valid resolution, with the required signatures, within fifteen 
calendar days would undoubtedly present a major challenge to any body of private 
shareholders, although institutional investors might find it very manageable.  However, 
working within such a short period limits the impact on the overall AGM and reporting 
timescale. 
 
Under the current regime the rarity of members' resolutions, even from institutional 
investors, is such that it may be difficult to determine an appropriate time limit at this stage.  
Experience should give a much better indication of whether 15 days is sufficient, and 15 
days may become more achievable in time due to advance in electronic communications. 
 
We would consider that a 15-day limit is the bare minimum, and should be laid down as 
such in statute, but with an appropriate standards body having the authority to specify a 
longer period for listed companies.  This would allow the minimum period to be adjusted in 
the light of experience. 
 
We should also clarify the point that the 15-day limit should apply to the minimum notice 
period allowed for receipt of members' resolutions, not for distribution of the AGM notice: 
companies should not be permitted to require members' resolutions to be submitted within 
less than 15 days. 
 
 
Question 6.3: Do you believe that the Companies Commission should be empowered 
to develop the SFS requirement, in particular to make it mandatory for classes of 
companies where simpler information for shareholders is needed? 
 
Absolutely not. 
 
Companies should be encouraged to offer a Summary Financial Statement, but there 
is no case for obliging certain companies to do so if they do not consider it necessary: 
this is properly a decision for the board of directors, not for a regulatory body.  In 
any event, companies with a very large private shareholder base for which the SFS 
might be appropriate have a significant financial incentive to make the SFS available, 
because it can substantially reduce production and distribution costs.  
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Liability of Auditors, Directors and the Company for Accounting Failings (paras.6.78 - 
6.99) 
 
Question 6.10: Do you agree that if the range of the duty of care of auditors is to be 
extended to potential investors and creditors in their capacity as such, the duty of the 
company and its directors should be similarly extended, and would you support such 
an extension? 
 
We have major concerns about this approach. 
 
It is entirely appropriate that the liability of auditors should be significantly extended, 
and that the company should also be liable to third parties, particularly creditors, 
who have sustained losses due to misleading accounts.   
 
However, we are strongly opposed to the proposition that the company should be 
vicariously liable to potential investors, who have neither commissioned the audit nor 
placed their assets at risk on the basis of the audit.  Our view is that the duty of care 
of auditors should extend to the company (which has commissioned the audit), and to 
those (chiefly creditors and investors) who have put their assets at risk on the basis of 
the assurances provided by the accounts. 
 
We are also alarmed at the prospect of the company being liable to shareholders who 
can prove that they have relied on such accounts, effectively allowing those 
shareholders to obtain a disproportionate claim on the company's assets at the 
expense of their fellow shareholders.  
 
We regret not having raised these issues at an earlier stage.  The current consultation has 
focussed more closely around the company's vicarious liability for audit failures, bringing 
to our attention issues that previously appeared to be of relevance mainly to the auditing 
profession.  We have also been very conscious that we respond as lay shareholders, and 
that our understanding of the principles of existing law is necessarily limited. 
 
However, we find the proposition that the company should be vicariously liable to 
potential investors difficult to accept.  The idea that auditors and companies may be liable 
to third parties that have never had any financial exposure to the company appears to 
extend liability well beyond reasonable limits.  It also seems likely to be open to abuse by 
opportunistic litigants, despite the proposed safeguards: such litigants might target 
companies, especially those with limited financial or management resources, that were 
perceived as likely to reach a settlement rather than commit major resources to contesting 
the litigation. 
 
We would argue that the auditors' duty of care should extend only to the company (with 
which the auditors have a contractual relationship), and to those who have put their assets 
at risk on the basis of the assurances provided by the accounts.   
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Such a duty of care would protect creditors, existing shareholders and investors who have 
become shareholders at a later date.  There should be no similar duty to third parties who 
have neither paid for the audit nor put their assets at risk on the basis of those assurances.   
 
By extension, the company itself would also have no liability to potential investors for 
misleading accounts. 
 
 
 
Question 6.11: If the duty of care of auditors is to be extended to potential investors 
and creditors in their capacity as such, and the duty of the company and its directors 
is similarly extended, would you agree that the claimants should be required to prove 
that they have taken all reasonable steps to protect themselves from loss? 
 
Yes. 
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CHAPTER 12: A REGULATORY AND INSTITUTIONAL FRAMEWORK FOR 
COMPANY LAW 
 
 
Scope of the proposed standards committee 
 
Question 12.6: Do you agree that a Standards Committee should have responsibility 
for making substantive rules relating to: 
(i) the calling and conduct of company general meetings; and 
(ii) communication between companies, shareholders and beneficial owners? 
 
It may be appropriate for us to note our disappointment at the Review's decision to 
support "dispersed meetings" (para.12.52), and not to accept the case for requiring 
companies to recognise the rights of beneficial owners. 
 
As this response states under question 5.1, we must still hope that, once efficient 
mechanisms are in place, refusal by a company to recognise beneficial shareholders 
who wish to exercise ownership rights will be treated as an abuse, and that the 
proposed substantive rules would be extended to address such cases. 
 
 


