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INTRODUCTION AND SUMMARY 
 
The current Consultative Document covers a large number of fundamental areas relating to 
the relationship between directors and shareholders - traditionally one of the core concerns 
of UKSA, in its role as the representative of private shareholders. 
 
Some of the proposals have created serious concern, particularly where they appear to 
carry the support of the Review's officers.  The sheer breadth of the areas covered, and the 
time available, makes it impossible for us to give adequate attention to each the major areas 
of concern, and to raise all relevant arguments underlying some of our positions. 
 
In many instances, we have limited ourselves to a very basic response where we would 
normally have provided detailed arguments.  Inevitably, also, there will be some rough 
edges to this response, for which we must apologise in advance. 
 
In particular, we have not been able to research and provide detailed instances of 
pre-emptive rights abuses on the AIM market (question 4.13). 
 
The key section on restructuring of reporting and accounting (questions 5.2 to 5.17) also 
presented us with major difficulties, because the structure of the individual questions did 
not give scope for us to address the shortcomings of the analysis and proposals as a whole.  
We have tried to resolve this by firstly discussing the analysis and proposals in depth, and 
offering a less radical approach that would address the real problems without creating new 
ones, before responding briefly to the individual questions. 
 
We have responded to a large number of questions.  However, the proposals 
described below constitute serious threats to the interests of private shareholders, 
and in some instances reduce or remove essential protections against abuse: 
 
Question 4.3  Show of hands voting at company general meetings 
Question 4.13  Pre-emption rules (rights issues versus placings) 
Questions 5.2 to 5.17 Replacing the annual report & accounts 
Question 10.2  Restricting access to the share register  
 
Question 4.1 - the proposal concerning the rights of shareholders in nominee 
accounts - is also an area of primary concern. 
 
Other Matters 
 
We should note that, as with previous responses, this document is concerned only with 
listed companies. 
 
Throughout this response, we have adopted the following format, for clarity: Consultation 
Questions are reproduced in full, in bold and underlined; where appropriate, the 
main points in our responses are highlighted in bold; detailed arguments and additional 
points are in plain text. 
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CHAPTER 3: CORPORATE GOVERNANCE: DIRECTORS AND OFFICERS 
 
 
DRAFT STATEMENT OF DIRECTORS' DUTIES 
 
Question 3.2 (a) Do you agree with the proposed 'general signals' included in the 
heading and preamble? 
 
Yes. 
 
 
Question 3.6 Do you agree with the core components of the duty of loyalty in 
paragraph 1b of the draft, that is to say a duty in good faith and subject to the 
company's constitution to promote the success of the company for the benefit of its 
members as a whole, taking account of the circumstances, including the implications 
of decisions and actions over time? 
 
No.  It is fundamental that the interests of the members as a whole (i.e. the 
shareholders) should have primacy, even where those interests may be in conflict 
with the "success of the company". 
 
The simple approach would be to state that the directors' duty is "…in good faith and 
subject to the company's constitution to further the interests of the members as a 
whole…". 
 
This recognises that the "interests of the members" may not necessarily be their own 
financial benefit, that the interests of individual shareholders are subordinated to the 
interests of the whole shareholder body and that the basic purpose of the company is to 
serve the collective interests of the shareholders. 
 
The proposed formulation "the benefit of the members as a whole" is problematic, because 
it conflicts with the fact that many companies are not formed to enrich the shareholders but 
to further their interests - most obviously when those interests are in the pursuit of 
charitable or not-for-profit ventures - as stated in 3.49.   
 
Para 3.51 seeks to resolve potential conflicts between the individual "interests of the 
members" by adding a reference to the "success of the company".  This is not necessary: 
referring to "the members as a whole" should be sufficient.  Furthermore, para 3.52 
effectively acknowledges that the "success of the company" formula too is problematic, 
because it gives the directors too much discretionary power in defining what constitutes 
that success. 
 
Combining two flawed formulas - "to promote the success of the company for the benefit 
of its members as a whole" - simply creates confusion because "the success of the 
company" may be in direct conflict with "the benefit of the members as a whole".  The 
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most obvious example is where a commercial company's long-term prospects are poor and 
it is in the long-term interests of the members for the company’s assets to be sold off and 
the proceeds distributed to the membership for investment elsewhere.  To take another 
example, there would be a clear conflict where a large issue of new shares to outside 
investors at a deep discount was expected to improve the prospects of the company but to 
dilute the equity and damage the long-term returns of existing shareholders.  To take a third 
example, directors might increase the dominance (and therefore the "success") of a 
company, but at the same time damage the interests of its shareholders, by acquiring a 
competitor at an excessive price. 
 
We are also anxious that there should be no confusion over the meaning of "the members as 
a whole".  We take this to refer to the present body of shareholders, and not to any other 
stakeholders: as has been accepted elsewhere, there is a constant tension between the 
interests of the shareholders and of the other stakeholders, and the clear primary duty of the 
directors must be to further the long-term interests of the shareholders. 
 
 
Question 3.7 Do you agree with the proposed handling of the important "long term" 
issue? 
 
Yes. 
 
 
Question 3.8 Do you agree with the proposal to subordinate the duty to the 
constitution so as to allow a wide range of company objectives to be defined in and 
under it and to capture this in a notion such as "the success of the company". 
 
Yes, although, as stated under Q3.6, this would better be defined as "the interests of 
the members", rather than "the success of the company". 
 
We should also note that the overwhelming majority of members of commercial (and 
other) companies have never seen the company constitution and will not be aware of the 
objectives defined in the constitution. 
 
 
Question 3.9 Do you agree with our proposals to spell out an inclusive duty of loyalty 
along the lines proposed, and if not, what are your objections of principle and/or 
detail? 
 
No: we are concerned that Principle 1c should be advisory ("The circumstances to 
which he should have regard") rather than mandatory ("The circumstances to which 
he is to have regard"). 
 
If the purpose is to steer the conduct of directors towards recognising the long-term impact 
on members' interests of short-term decisions that damage business relationships, an 
advisory statement should be quite sufficient. 
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SPECIAL RULES ON CONFLICTS OF INTEREST - PART X OF THE ACT 
 
Question 3.18: Do you agree that: 
 
(n) the initial maximum duration period for directors' employment contracts under 
section 319 should be reduced from 5 years to 3 for all companies? 
 
Yes. 
 
(o) once such an initial three year duration contract is in place the maximum period 
should be reduced to one year once the first 2 years have expired and the maximum 
period for the director should then be one year in relation to any contract of 
employment? 
 
Yes. 
 
 
THE COMBINED CODE FOR CORPORATE GOVERNANCE  
 
Question 3.24: Does your experience, or evidence of which you are aware, indicate 
that the effect of the corporate governance codes has been beneficial in assisting 
wealth generation by companies, or in other ways?  If not, do you think that the 
response should be to strengthen the Combined Code provisions (and if so how), or 
what other response should there be? 
 
Yes, our experience is that the codes have been highly beneficial.  However, we would 
certainly not object in principle to strengthening of the Combined Code's disclosure 
requirements, and of penalties for non-disclosure. 
 
We would question whether the purpose of the codes is "assisting wealth creation" as such 
- rather, we would say that they are intended to provide some protection against the 
dissipation or diversion of shareholder capital. 
 
The establishment of a culture of disclosure for corporate governance matters (relating to 
the relationship between the directors and the shareholders) has been profoundly healthy, 
and has certainly focussed the attention of both shareholders and directors on poor 
corporate governance practices.  It has also certainly helped private shareholders to raise 
these issues at General Meetings. 
 
Some companies have argued vigorously that the Combined Code creates significant 
additional costs, which is ultimately borne by the shareholders.  We would strongly 
disagree: in many cases, the cost of full compliance with the guidelines may arguably be 
disproportionate to the benefit, especially for smaller quoted companies.  However, the 
Combined Code only requires disclosure of non-compliance, which should be a relatively 
trivial expense: where the directors decide not to comply with the code, it is entirely 
appropriate that they should incur the very small cost of disclosing that non-compliance, 
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and should allow the shareholders to consider whether the non-compliance is a serious 
breach that needs to be addressed. 
 
 
Question 3.34: Should NEDs be appointed by a nomination committee consisting 
entirely of independent NEDs?  If so, should this be a statutory or a code 
requirement? 
 
No. 
 
NEDs of listed companies should certainly be nominated by a nomination committee 
consisting entirely of independent NEDs.  This should be a Combined Code requirement. 
 
However,  between General Meetings the company is run by the whole board; while the 
board may delegate authority as it sees fit, no sub-group within the board should have 
authority to override the wishes of the board as a whole: nominations by the nomination 
committee must be subject to approval by the board. 
 
Of course, the Code must not prevent shareholders (as opposed to the board or the 
nomination committee) from nominating and electing directors by a majority vote on a 
properly-submitted resolution. 
 
 
Question 3.35: Should it be required that in notices of resolutions to appoint or 
confirm NEDs specified links with the company and other factors that might 
compromise independence should be disclosed?  If so, what should be specified and 
should this be statutory or a code requirement? 
 
Yes: proper disclosure is essential. 
 
The broad requirement should be statutory, referring to detailed non-statutory provisions 
elsewhere so as to allow the requirement to be developed and amended over time. 
 
 
Question  3.36: Should companies be required by legislation or rules to have a 
separate chairman and chief executive? 
 
No.  Separation of the roles of chairman and chief executive should continue to be 
recognised as best practice, and disclosure of non-compliance should continue to be 
required under the Combined Code. 
 
 
Question 3.37: Should the chairman be required by legislation or rules to be a NED, 
or even an independent NED? 
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No.  As for 3.36 above, this should be recognised as best practice, and disclosure of 
non-compliance should be required under the Combined Code. 
 
 
Question 3.38: Do you support the current Code regime for securing compliance with 
the norms adopted for board organisation and the operation of NEDs, and do you 
believe that the disclosure regime should continue to rely on the annual report, or 
would you favour some other mechanism such as legislation? 
 
Yes, we support the current Code regime. 
 
However, we are not aware of the sanctions available against directors of companies 
that are found to have failed to disclose non-compliance.  The Code regime needs to 
have teeth, including real and very public sanctions available for non-disclosure. 
 
We also believe that the Code should be enhanced to require that where a 
non-compliance situation arises mid-term (for example, where a non-executive 
chairman resigns and the chief executive takes on the role), this should be disclosed as 
a non-compliance at the time, via the Regulatory News Service and company website, 
rather than waiting until the next annual report. 
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MAJOR ("CLASS 1") TRANSACTIONS 
 
Question 3.39: Should the 25% threshold for shareholder consent to transactions be 
reduced or changed?  If so, what figure or other test would be appropriate? 
 
Yes.  However, the National Grid / Energis and Scottish Power / Thus cases have 
indicated that simply reducing the threshold may not be sufficient.  
 
We support a reduction in the threshold at least to 15%, or further; 
  
We also propose that: 
(i) the formulas for calculating the value of cumulative transactions should take 

into account the current market value of previous transactions, rather than 
just the value realised for the company when the transactions occurred; 

(ii) for divestments where directors are to have an interest in the divested 
business or its new owner, shareholder consent should be required regardless 
of the size of the transaction. 

 
A major challenge for the listing rules lies in establishing formulas that will maintain a 
proper balance between, on the one hand, allowing directors to manage companies and, on 
the other hand, ensuring that shareholders are consulted over major changes to the 
company's activities, or over potential conflicts of interest affecting the directors. 
 
The two relatively recent cases of National Grid / Energis and Scottish Power / Thus have 
indicated that the rules do not always ensure equal or fair treatment of all shareholders, and 
can result in a major transfer of value from the great majority of shareholders to 
institutional investors. 
 
In both instances, a privatised company with a large private shareholder base floated a 
major subsidiary and placed shares in the subsidiary exclusively with institutional 
investors, intentionally excluding participation by the overwhelming majority of their 
existing shareholders.  This created major offence and anger among many of those 
shareholders at the time and since. 
 
The more serious case was the Energis demerger from National Grid, which floated 
Energis and sold Energis shares in a series of institutional placings starting in December 
1997.  Energis is still part-owned by National Grid but is now (as at 19 June 2000) worth 
considerably more than its parent.  In effect, National Grid has to date sold off 41% of the 
combined value of itself and its subsidiary1, and there has been a major transfer of value 
from National Grid's private shareholders to institutional investors, because the share price 
                                                           
1 The total value of National Grid plus Energis have been derived as follows: 

100% of National Grid   £8.145 billion 
+ 100% of Energis   £9.485 billion 
-  40% of Energis owned by NatGrid £3.794 billion 
 
Total value of National Grid + Energis £13.836 billion 
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of Energis has appreciated from the first placing price of £2.90 to £30.50 (as at 19 June 
2000). 
 
Pre-emptive rights did not apply in either case, because no shares in the parent company 
were being sold, so private shareholders in National Grid and Scottish Power shareholders 
could be excluded from all the Energis or Thus share issues. 
 
None of the transactions were subject to shareholder approval, partly because each 
individual transaction amounted to less than 25% of the value of the parent, but mainly 
because the early transactions proved to have been grossly underpriced. 
 
It is not immediately evident how such exercises could be subject to shareholder approval 
under company law or the listing rules, unless they exceed the Class 1 threshold, since they 
are not technically very different from trade sales - although the institutional placings were 
only possible because in the mid-90s the Stock Exchange abandoned its requirements that 
companies joining the main market make genuinely public offers for any new shares sold at 
the time of flotation. 
 
However, the National Grid / Energis case clearly demonstrates that simply lowering the 
Class 1 threshold is not sufficient: there remains a significant problem where single or 
cumulative disposals may fall below the threshold for shareholder approval only because 
those transactions have been underpriced.  This can be addressed, at least in part, by 
changing the formulas for calculating the value of cumulative transactions so that they take 
into account the current market value of previous divestments, rather than just the value 
realised for the company at the time of each transaction. 
 
Finally, there is a clear conflict of interest where directors of the parent company stand to 
benefit from the subsidiary being sold off cheaply - for example, where the directors are to 
have shareholdings, options or board positions with the subsidiary or its new owner.  Our 
final proposal would prevent directors from underpricing a divestment so as both to benefit 
themselves and to fall below the threshold for shareholder approval. 
 
 
Question 3.40: Should the Listing Rules requirements governing large transactions 
be put into the Act? 
 
In principle we would agree, but we are only concerned with listed companies. 
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INSTITUTIONAL INVESTORS AND CONFLICTS OF INTEREST 
 
Question 3.42: Do conflicts of interest inhibit intervention by institutional investors?  
If so, what is the remedy? 
 
Almost certainly yes. 
 
Although institutional investors are increasingly willing to raise corporate 
governance issues with company managements, their impact is inevitably limited 
because, as is clear from voting figures, the institutions remain deeply reluctant to 
actually cast their votes against directors' resolutions, or in favour of dissident 
resolutions, even in extreme cases. 
 
We are not aware of any practical ways of resolving the conflicts of interest that 
inhibit institutions from intervening more aggressively. 
 
However, we believe there is a partial remedy: we propose that, for any institutional 
holding over 3% of the company's issued share capital, the company be required to 
disclose how the votes attaching to the holding have been cast.  This would be via the 
Regulatory News Service and the company website, along with the announcement of 
the result of the AGM - so the cost would be negligible.  It could also be disclosed in 
the next Annual Report, although that would be many months after the vote had 
taken place. 
 
In recent years, some institutions have become increasingly willing to put pressure on 
directors to raise their standards of governance.  The ABI and NAPF are also beginning to 
provide a focal point for collectively-applied pressure. 
 
However, the current Vodafone case (concerning bonuses paid to Chief Executive Chris 
Gent) shows that this pressure rarely extends beyond threatening to abstain in important 
votes.  It should not therefore be surprising that these interventions generally have only a 
limited impact. 
 
A much more aggressive use by financial institutions of their voting powers, on behalf of 
the underlying beneficiaries of their funds, would certainly increase the effectiveness of 
their interventions and improve standards of corporate governance in companies targeted. 
 
There is also a legitimate, widely-held and long-standing public concern that financial 
institutions, particularly those managing pension funds and other collective funds, should 
exercise their voting rights responsibly on behalf of the savers whose funds they are 
investing,  and should be in some way accountable for the manner in which they exercise 
those rights. 
 
Disclosure of significant institutional votes (and abstentions) would appear to be the only 
practical way of achieving this. 
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TAKEOVERS 
 
Question 3.43(a): Do you agree that company law should not inhibit the free 
operation of the takeover, and particularly the contested takeover, market? 
 
Yes - we very strongly agreed. 
 
We are not expanding on this point simply because we are confident that representatives of 
institutional investors will address this issue effectively. 
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CHAPTER 4: CORPORATE GOVERNANCE: SHARES AND SHAREHOLDERS 
 
NOMINEE ACCOUNTS 
 
Question 4.1: Do you agree that: 
(a) it is desirable to clarify the law to facilitate direct relations between companies 

and those who are not legal shareholders but who have control rights in respect 
of their shares by: 

(i) repealing section 360; or amending section 360 to make it clear that it in no 
way prevents the company from recognising the rights of beneficiaries in 
respect of their shares except in relation to title to transfer; 

 
Yes 
 
(ii) amending section 372 to ensure that the rights of those with control rights to 

appoint a proxy in their own right are recognised in notices calling meetings 
where such control rights have been recognised by the company; 

 
Yes 
 
(b) it would not be desirable to put in place a mandatory system requiring companies 

to reflect the rights of such control rights holders on demand by the legal 
shareholder concerned and that the problems of standardisation and the 
establishment of best working practice in this area are best left to the market, 
and in due course to regulatory bodies, whose role can best be considered in the 
next stage of the Review. 

 
We strongly disagree. 
 
We are not concerned as to whether shareholders in nominee have their ownership 
rights recognised by law or by regulation.  However, recognition of those rights must 
be mandatory: shareholders in nominee accounts should have their rights as 
members recognised by default, and should receive all those rights except where they 
have explicitly chosen to opt out.  Designated nominee accounts, in particular, 
minimise the difficulties associated with mandatory recognition of those rights. 
 
We also note that the voluntary approach would entitle a board of directors to 
disenfranchise a large body of shareholders at will, for example to strengthen the 
position of the dominant shareholders or to secure a key vote  - this would surely be 
wide open to abuse. 
 
UKSA has a long-standing interest in this area, and we have discussed our concerns at 
various times with the CrestCo, the London Stock Exchange and most recently the Bank of 
England, as well as responding to the 1996 DTI consultation. 
 



UKSA Response Company Law 5: Developing the Framework Page 14   

We also raised this issue in our previous responses to the Company Law Review.  Rather 
than restate our earlier arguments, we attach, as Appendix 1, the relevant section of our 
response to the 'Strategic Framework' consultation. 
 
Para 4.13 of the current consultation asks for wider views on the position that "the law 
works adequately in practice and that direct relationships with beneficial holders would be 
cumbersome and expensive". 
 
We would strongly dispute the first statement, that "the law works adequately in practice", 
based on our experiences as shareholders within nominee accounts: UKSA members have 
a strong interest in exercising their control rights as shareholders; however, those of us who 
have nominee accounts (usually because we have PEP or ISA holdings) generally find it 
difficult or impossible to exercise our rights within our existing nominee accounts.  
Although some brokers provide facilities for the exercise of some of these rights, we 
cannot easily track them down because there is no central register of these brokers and, as 
far as we are aware, none of them advertise this facility.  In any case, we should be able to 
exercise our rights as a basic right of share ownership, not as a costly extra provided at the 
discretion of the broker and the company, but at present we cannot: for us, it is simply not 
true that "the law works adequately in practice". 
 
We would also strongly dispute the second statement, that "direct relationships with 
beneficial holders would be cumbersome and expensive". 
 
There is no reason why companies should be required to communicate with the many 
shareholders who have delegated management to their broker, or who aren't interested in 
their companies' affairs.  Not doing so should continue to provide a significant cost saving 
for companies.  Opting out provides an efficient and effective mechanism for this: a 
beneficial owner can provide the broker with a single signature to opt out of receiving 
company communications for all their current and future shareholdings in the account.  
Pooled nominee accounts may be particularly appropriate vehicles for these investors - 
companies would continue to send one communication to the nominee operator, and would 
never need to communicate directly with the beneficial owners. 
 
Our concern is with the large number of shareholders in nominee accounts (particularly in 
PEPs, ISAs or SIPPs, where there is no alternative to nominee accounts) who would wish 
to receive company information and to exercise their rights to vote, attend meetings, speak 
and raise resolutions, given the opportunity. 
 
For these shareholders, designated nominee accounts provide an appropriate vehicle: 
CRESTCo tells us that the beneficial owner's personal account-code is already passed to 
the registrar by CREST, and is held on the company register.  The only information the 
registrar does not have is the actual name and address of the beneficial owner, so the 
problems described in para 4.17 do not apply.  The cost to the broker and company of 
requesting, transmitting and receiving (via the internet) tables to translate the personal 
account-code into a name and address are relatively trivial, provided that appropriate 
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standards are developed.  The mechanism of opting-out could be very easily handled, by 
the broker simply omitting these accounts from the data sent to the company. 
 
In principle, we would also want companies and brokers to be required to recognise the 
control rights of shareholders in pooled nominee accounts (excluding those shareholders 
who have explicitly opted out), although we recognise that this creates greater technical 
difficulties. 
 
We note that the problem of non-recognition of ownership rights does not appear to arise in 
the USA and Australia: although they both operate comparable systems, nobody has 
questioned the rights of beneficial owners to exercise their rights as shareholders.  We have 
to ask why the UK should be any different, other than because this has happened by default, 
without public debate and with a very low level of public awareness. 
 
 
COMPANY GENERAL MEETINGS 
 
Question 4.3: Do you have any further comments on our conclusions on general 
meetings set out in paragraphs 4.24 to 4.64 above? 
 
Yes. 
 
We are generally disappointed that this opportunity to significantly increase the 
importance of General Meetings appears to have been missed, with the result that only 
formal opportunity for debate among members will continue to take place after most of the 
votes have been cast, and will continue to have limited influence. 
 
 
COMPANY GENERAL MEETINGS: SHOW OF HANDS VOTING (paras 4.46 to 
4.50)  
 
In our response to the General Meetings consultation, we argued that show of hands 
voting should become mandatory. 
 
The current consultative document is somewhat dismissive of this proposal, simply 
stating "Some representatives of private shareholders even suggested that the show 
of hands should be compulsory, to make clear to directors the feelings of those 
present" (para 4.46). 
 
The responses to the General Meetings consultation indicated broad recognition of 
the importance of the show of hands vote in allowing those present, generally private 
shareholders, to participate more effectively in the corporate governance process. 
 
Since we submitted our response, it has become clear that our own concerns were 
very well founded: the show of hands vote which was apparently universally accepted 
at the end of 1999 (except by one listed company: Rio Tinto) has come under serious 
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assault, and has since been abandoned by two further major listed companies - 
BP-Amoco and British Aerospace. 
 
In the light of these developments the Review should give full consideration to our 
earlier proposal, attached as Appendix II, that show of hands voting become 
mandatory.  
 
It is particularly important that mandatory show of hands voting should be given full 
and fair consideration given the dominant position of BP-Amoco officers within the 
Review process2. 
 
We do not argue that show of hands voting should take priority over a poll of the 
membership - to the contrary, we would expect the show of hands to be followed normally 
by declaration of the result of the poll.  The two votes serve two different purposes: the 
show of hands indicates the views of those present at the meeting, but should not overrule 
the decision of the shareholders as a whole, established by a poll. 
 
At that time of our last submission, the experience of our members was that show of hands 
voting was pretty much universal, standard practice at company general meetings - 
although the result was sometimes overturned by the poll immediately afterwards.  The one 
exception was Rio Tinto.  
 
However, since then at least two major listed companies, BP-Amoco and British 
Aerospace, have announced that show of hands voting will not take place at their General 
Meetings. 
 
In the case of British Aerospace, we believe this was simply a decision taken by the board 
of directors, although we have not had an opportunity to confirm this. 
 
In the case of BP-Amoco, the company only announced in 2000 that the changes to its 
Memorandum and Articles of Association made at an EGM in September 1999 effectively 
prohibited show of hands voting at General Meetings altogether.  This appears to have been 
achieved without proper consultation of those most affected: in the Notice of EGM and 
Circular to Shareholders, neither the resolution to amend the Memorandum and Article 
(page 125), nor the accompany Schedules (pages 126-127), nor the very brief explanations 
(pages 13 and 122) stated that the resolution would have the effect of abolish show of 
hands voting, nor was this stated anywhere else in the Circular3.  As far as we are aware, 

                                                           
2 BP-Amoco's three officers sit on the Steering Group (Bryan Sanderson), the Consultative Committee 
(Bryan Sanderson and Rodney Insall), and both of the Corporate Governance Working Groups (Bryan 
Sanderson on Working Group E; Company Secretary Judith Hanratty on Working Group F). 
3 The explanations in the Circular are as follows: 
Amendments to Articles of Association  (p13): "It is proposed to amend the Articles of Association (the 
'Articles') in order, inter alia, to provide that all resolutions, other than those of a procedural nature, may only 
be approved by a vote on a poll and to enable proxies to be appointed in electronic form or by telephone, 
should the Directors so determine.  These changes are being made to reflect the practicalities of voting and 
the appointment of proxies in a large company with shareholders all over the world" 
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most shareholders, and certainly our members, had no idea that in supporting the resolution 
they were approving the abolition of show of hands voting.  
 
In both cases, at the AGMs in 2000, the Chairmen simply refused to accept any requests for 
show of hands votes of those present, despite protests. 
 
Shareholders of these companies who attend General Meetings now have no means of 
indicating the weight of opinion of those present on any resolution, either to themselves or 
to the directors: an important instrument of corporate governance has effectively been 
neutered, in both cases without adequate consultation. 
 
We are also concerned at the proposal in para 4.48 of the current Consultation Document, 
that the show of hands be replaced by a best practice rule "whereby resolutions could be 
taken 'on the nod' if no dissenting voice was raised at the meeting, otherwise a poll would 
follow".  This clearly amounts to abolition of the show of hands vote, and should not be 
given further consideration in the light of the majority support for show of hands voting 
expressed by respondents to the General Meetings consultation. 
 
 
SHAREHOLDER RESOLUTIONS (paras 4.51 to 4.53) 
 
In our General Meetings response, we proposed that the annual report should first be 
published electronically, over the internet, at negligible expense to the company, and 
giving a reasonable deadline for submission of shareholder resolutions before 
distribution of the printed annual report. 
 
We trust that this proposal is being given due consideration by the Working Party. 
 
Our proposal was intended to address the problem that that there is no window of 
opportunity for shareholder resolutions to be raised in response to information contained in 
the annual report, because it is then clearly too late for those resolutions to be distributed 
with the notice of the AGM. 
 
Although para 4.51 of the current Consultative Document considers the problem, it only 
refers to the far more costly approach of sending a separate mailing of shareholder 
resolutions, which is understandably rejected on the grounds of cost.   
 
We also note that the proposal to circulate the printed preliminary announcement instead of 
the printed annual report, in Chapter 5 of the current Consultation Document, greatly 
                                                                                                                                                                             
Extraordinary General Meeting (p13): "(f) Resolution 6 will be proposed to amend the Articles in order, inter 
alia, to provide that all resolutions, other than those of a procedural nature, be approved by a vote on a poll 
and to enable proxies to be appointed in electronic form or by telephone, should the Directors so determine." 
The Resolution itself (page 125) reads: "THAT: the articles of Association of the Company be and are hereby 
amended as set in Schedules A and B to this Notice of Extraordinary General Meeting, such amendments to 
take effect from the dates set out in such schedules". 
The Schedules (pages 126-127) nowhere state that show of hands voting will be abolished as a result of the 
Resolution. 
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worsens the existing situation - it would become practically impossible even to raise 
resolutions in response to information in the preliminary announcement.  This is discussed 
further in our response to Chapter 5, under the heading "6. Catering for Shareholders' 
Resolutions". 
 
 
OTHER SUGGESTIONS FOR IMPROVING THE AGM OR SHAREHOLDER 
COMMUNICATION (para 4.61) 
 
Para 4.61 states that the Review would welcome initial comments on various proposals, 
including a requirement for companies to respect voting secrecy. 
 
As regards voting secrecy, we refer to our response above to question 3.42, where we 
propose that the votes of institution owners of significant holdings (over 3% of share 
capital) should be disclosed, as a matter of public accountability. 
 
A move in the opposite direction, towards less disclosure of information that is of 
legitimate public interest, would be a matter of concern if that is what is being considered 
by the Review. 
 
 
THE COMPANY'S CONSTITUTION AND PERSONAL RIGHTS 
 
Question 4.4: Would you support a scheme to deal with issues of personal rights on 
the following lines: 
(d)  The rights which are to be enjoyed personally should be defined in the Act as 

including rights: to be entered in the register of members; to transfer shares; to 
vote and participate in members' meetings; to receive dividends properly 
declared or capital payments validly determined; and to exercise pre-emption 
rights; and any other right breach of which gives rise to direct harm to the 
member and not indirect or collective harm suffered as a result of damage done 
to the company as a whole? 

 
Broadly yes, if it is intended that these rights should extend to beneficial owners 
within nominee accounts.  However, the list should also include the right to receive 
shareholder communications.   
 
In relation to beneficial owners in nominee accounts, we particularly note that companies 
would be entitled to extend and withdraw at will the right of these shareholders "to vote and 
participate in members' meetings" if the Review's proposals for nominee accounts (paras 
4.7 to 4.18) are accepted. 
 
If it is envisaged that beneficial owners within nominee accounts should not have the 
protections and personal rights being proposed, this is not an adequate solution. 
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PRE-EMPTION RULES (RIGHTS ISSUES) 
 
Question 4.13: We should welcome views on: 
(a) whether the content of the guidelines on pre-emption unduly restricts the ability 

of companies to raise capital at reasonable cost, and should therefore be relaxed 
(and if so how) or even abandoned entirely? 

 
We disagree in the strongest terms. 
 
Pre-emption rights and underwriting fees have been investigated over a long period by the 
Office of Fair Trading and the Monopolies and Mergers Commission, and we have made a 
number of representations to the subject to them, as well as raising it during earlier stages 
of the Review. 
 
We are concerned that the Consultative Document makes no reference to the crucial 
importance of pre-emption rights as a mechanism for protecting the interests of minority 
shareholders. 
 
We cannot emphasise too strongly that pre-emptive rights provide a fundamental 
protection for minority shareholders and should not be weakened in any way.  Although 
their application is frequently far from perfect, there is no better way of protecting the 
interests of those minority shareholders against substantial transfers of value in the 
company from those minority shareholder to other parties. 
 
It is certainly true that pre-emptive rights can inhibit the raising of new capital for 
companies when the directors might wish to do so.  However, as para 4.165 states, this 'has 
an important disciplinary effect on underperforming management by limiting their access 
to equity'. 
 
It is also essential that fund-raising exercises should always be considered in the context of 
the interests of all existing shareholders.  In a commercial company, the primary function 
of the directors is to maximise the wealth of those shareholders.  That wealth includes not 
only the shareholders' claim to the assets of the company and its current trading profits, but 
also their claim to the company's future trading potential and to any opportunities for 
profitable investment that may arise.  When new funds are raised to exploit such 
opportunities, it is important that no part of the value represented by those opportunities is 
withheld from any of the existing shareholders: pre-emption rights, properly applied, 
should prevent this. 
 
At various times, the argument has been put forward, apparently by some company finance 
directors, that a rights issue offered to existing shareholders at a substantial discount to the 
market price directly increases the 'cost of capital' of the new shares, and that a placing at a 
lesser discount is therefore preferable.  Paul Marsh, who wrote the OFT paper on 
Underwriting of Rights Issues in 1994, explored this argument in depth in a definitive 
article on the subject, published in the Financial Times of 24 May 1996.  He concluded that 
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the argument is an irrelevance, and that the true cost to existing shareholders is what 
matters: 
• the 'cost' of a rights issue discount flows straight back to existing shareholders, whether 

they exercise their rights or sell those rights in the market; 
• however, if shares are issued at a discount to market value and are not made available to 

all existing shareholders, the value of each existing share is reduced as a result, at the 
expense of existing shareholders who have not been allowed to participate. 

 
Pre-emptive rights have operated effectively to protect minority shareholders on the main 
UK stock market, but only because institutional investors have chosen to support them by 
applying the Pre-emption Guidelines issued by the Pre-emption Group. 
 
If the Guidelines were to be weakened or abandoned, the scope for abuse of minority 
private shareholders would be considerable: under the Listing Rules, majority shareholders 
would be perfectly entitled to vote for a suspension of pre-emption rights and for the 
company to then issue deeply-discounted shares to those shareholders, excluding smaller 
investors from the issue.  Without the guidelines, therefore, there is little legal protection 
against a major transfer of value in the company from minority shareholders to the 
majority. 
 
This is in effect what already happens frequently on AIM, the junior market, where the 
Pre-emption Guidelines do not appear to be applied: there have been many instances of 
placings far larger than the 5% of issued share capital permitted under the Guidelines, and 
of shares being placed at a deep discount or on highly attractive terms. 
 
 
(b) if the guidelines are retained, with or without amendment, whether they should 

continue as simply an understanding between the private interests concerned; or 
whether they should have a more formal and public status, for example as an 
addition to the Combined Code, or as a separate code overseen by the body 
charged with oversight of the Combined Code? 

 
On balance, no. 
 
We are not entirely comfortable with the very low-profile nature of the Pre-emption 
Group, and the absence of any private shareholder representation in the Group is 
worrying. 
 
However the Group's essential  purpose is to protect the interests of minority 
shareholders, and our first concern is that the Group should be run by and on behalf 
of shareholders.  We would certainly not want it to be absorbed into a wider body 
that tried to reconcile this function with other, conflicting interests. 
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(c) whether it is desirable to relax, or even remove, the pre-emption requirements in 

the Act for public companies, leaving the matter entirely for guidelines or rules, if 
at all, and whether the UK should seek changes in Community law to make this 
possible? 

 
No: we are appalled by this proposal. 
 
Although the law relating to pre-emption rights is not sufficient in itself (since it can 
be overruled by majority shareholder interests), it does establish in law the 
fundamental principle that a minority shareholder's equity in a company may not be 
diluted except with the consent of the majority.  It is absolutely essential that this 
principle should continue to be enshrined in company law. 
 
(d) whether the minimum period for rights offer acceptances should be reduced from 

21 to 14 days and/or set by regulatory rules? 
 
No: the notice period should remain at 21 days, and should continue to be enshrined 
in company law. 
 
Shareholders stand to suffer significant dilution of their interest (and loss of value) in the 
company if their rights expire by default.  14 days is simply not adequate for private 
shareholders, for two reasons: 
• the mechanisms for advising shareholders in nominee accounts are less than perfect,  

and notice of an issue often arrives very late in the cycle; if the cycle is shortened, it is 
very likely that shareholders will receive notice too late to exercise their rights; 

• institutional investors don't generally close down their operations for 14 days at a time, 
but  under the proposal any private shareholder could go on a 2-week holiday (this is 
hardly uncommon!) and return to find that his or her  rights have been notified and have 
lapsed within the period. 

 
 
PRE-EMPTION RULES: FURTHER PROPOSAL - PARTICIPATION OF 
DIRECTORS IN PLACINGS 
 
We are concerned about instances of directors participating heavily in placings on 
favourable terms. This would appear to us to raise a clear conflict of interest, 
allowing serious abuses: the greater the discount at which the placing is offered, and 
the larger the offering, the more the directors and other participants benefit at the 
expense of those minority shareholders who are excluded.  It is also clearly in breach 
of the directors' duty to deal fairly as between different shareholders. 
 
We believe it is necessary for such situations to be regulated, if they are not already. 
 
An example of director participation in a favourable placing is Antonov, a small 
AIM-listed company, where shares were placed on two occasions, in February and 
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September 1999, with approximately one fifth of those shares going to one director.  In 
both cases, each share came with a warrant attached, exercisable for 3 years at the same 
price.  If further shares were issued at a lower price over the following year, the original 
placees were also entitled to buy sufficient of those further shares at par (5p) to bring the 
average price for all shares bought by them to the later lower issue price; the warrant 
exercise price would also be reduced to the lower issue price.  The terms of this placing 
clearly placed the participants in a much better position than other existing shareholders.  
 
It is not clear to us to what extent these situations are currently regulated: the company in 
question is listed both on AIM and in Amsterdam, and the Annual Report states that the 
company is not subject to UK Listing Rules; given the pressures of responding to the rest of 
this Consultative Document, we have not had an opportunity to research existing controls 
more fully. 
 
However, at the very least we would want directors to be prohibited from participating in 
placings unless they have declared an interest and abstained from voting when the board 
has authorised the placing, or the terms of the placing; and we would want any such 
participation to be disclosed in the annual report. 
 
We would prefer that any participation by directors in placings should require the prior 
approval of shareholders. 
 
We should note that our concern here is not with shares issued to directors as a part of their 
remuneration and incentive packages: these should be addressed separately, through 
controls on directors' remuneration. 
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CHAPTER 5: CORPORATE GOVERNANCE: REPORTING AND 
ACCOUNTING 
 
A PROPOSAL FOR A NEW FRAMEWORK OF STATUTORY ACCOUNTS AND 
REPORTS 
 
Summary of our response 
 
We should start by stating (as was said at the Consultative Committee meeting on 5 
April), that we consider the Review's approach to be seriously flawed, creating more 
serious problems than the ones it seeks to resolve: our broad conclusion is the Review 
has failed to appreciate the primary current function of the Annual Report & 
Accounts, which is to provide all shareholders with the information that is of direct 
relevance to them, and that this primary function has to be preserved and indeed 
enhanced.   
 
We are particularly alarmed that shareholders would receive only a basic financial 
report excluding the essential corporate governance information (relating for 
example, to directors' remuneration), so that most shareholders would be without the 
information that they need in order to cast their votes responsibly. 
 
We recognise the concern that most shareholders (particularly in privatised and 
demutualised companies) find the full annual report and accounts intimidating; 
however, this can be very effectively addressed by encouraging those shareholders to 
opt out of receiving the full reports, and to receive a slimmed-down and more basic 
report instead.  We are confident that the companies with the largest shareholder 
bases would enthusiastically seize the opportunity to recruit their shareholders to 
such schemes.   
 
We are also concerned that the proposal will effectively block the learning curve 
whereby less experienced shareholders gradually gain familiarity and confidence 
with the Annual Report and Accounts and learn to use the more detailed information 
effectively.  Under the Review's proposals, the overwhelming majority of new 
shareholders will never see a full Report and Accounts and so will never even be 
aware that the missing information is of value. 
 
Finally, the Review's proposals would make it practically impossible for shareholders 
to raise resolutions on the basis of information provided by the preliminary results, 
since the notice of the AGM would have gone out to shareholders at the same time as 
the preliminary results. 
 
Because all of the questions in this section flow from the Review's flawed approach, it is 
necessary for us to discuss the whole of the Review's proposal, and alternatives, before 
addressing the individual questions. 
 
We therefore begin by summarising the Review's proposal. 
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We then summarise our own alternative approach. 
 
We then discuss in detail the key considerations identified in the Consultative Document,  
consider whether the proposals address these considerations effectively and put forward 
our alternative proposals. 
 
We then briefly address the individual questions in the Consultative Document. 
 
 
The Review's Proposal for a New Framework of Statutory Accounts and Reports 
 
The basic proposal, described in para 5.21, is as follows: 
 
• the preliminary results to become the standard document for all shareholders, 

containing the basic profit and loss account, balance sheet, cash flow statement and 
other 'essential market information and essential information about performance', to be 
determined by a standard-setting body; published on the company website and printed 
and sent to all shareholders up to 10 days later; 

• the full annual report expanded to include cash-flow statement and Operating and 
Financial Review (OFR), covering all the existing information plus 
stakeholder-oriented information - to be available on the company website but only 
sent out to shareholders on request; 

• possibly allowing the Summary Financial Statement (SFS) as an alternative to the 
preliminary results for companies that wish. 

 
 
Our Alternative Proposals for a New Framework 
 
The problems identified in the Consultative Document are generally real, and can be 
constructively addressed.  Throughout the detailed response below, we make a number of 
less radical proposals that are intended to address these problems and some others, without 
creating the major new difficulties associated with the Review's approach. 
 
Our proposals are summarised here: 
 
• The deadline for production of the annual report & accounts should be reduced 

to 90 days, as proposed by the Review, so that the information reported is more 
current. 

• All information of direct relevance to shareholders should continue to be 
distributed to all shareholders (except those who have opted out), in the form of 
the printed annual report and accounts or a suitable successor. 

• The basic financial and corporate governance information in the annual report 
and accounts could be put one place at the start of the document, to improve 
accessibility for the majority of shareholders. 
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• Companies should be permitted to send just the basic financial and corporate 
governance information to shareholders who have explicitly opted out of 
receiving the full report and accounts.  This should reduce the cost to the 
company, and better meet the needs of those shareholders who do not want the 
full report and accounts. 

• Documents sent to shareholders who have opted out of receiving the full report 
and accounts should be subject to mandatory requirements, covering both 
financial and corporate governance information.  

• If supplementary information covering stakeholder-oriented matters not of direct 
relevance to shareholders is required, companies should be allowed to include it 
in the annual report or to provide it separately on demand.  

• The preliminary results and annual report and accounts should be published on 
the internet, giving a deadline for submission of shareholders' resolutions and 
amendments, before publication and distribution of the printed annual report 
and accounts and notice of AGM.  This would allow shareholders' resolutions to 
be submitted in response to information in the report and accounts. 

 
 
The Key Considerations 
 
Para 5.20 identifies the key considerations in relation to company reports: 
 
1. Timeliness of information, to be balanced against completeness and reliability; 
2. Equal access to information for all shareholders, so far as is reasonably possible; 
3. Taking account of the information needs of all the various stakeholders in a business; 
4. Taking account of "the spectrum of shareholders with different information needs" 

from shareholders with no active interest in the company through to 'the institutional 
investor with a sophisticated understanding of business and accounting who expects 
very full published information'. 

 
Unfortunately, the Review's proposals fail to address any of these considerations 
effectively, and in many respects leave matters considerably worse than they are already.  
Furthermore, the main losers from the proposals are those private shareholders who take an 
interest in their companies' affairs. 
 
We also wish to address separately two further considerations: 
5. The impact of corporate governance information on voting, and on General Meetings. 
6. Catering for shareholders' resolutions. 
 
We discuss each of these six considerations in turn, below. 
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1. Timeliness of information, versus completeness and reliability 
 
The Consultation Document argues that there is currently a problem with the timeliness of 
the annual report, arising because the full report can appear many months after the end of 
the financial year and because by then the market has already adjusted to the price-sensitive 
information in the much shorter preliminary results, some weeks before. 
 
There is considerable logic in reducing the deadline for publication of the Annual Report 
and Accounts to 90 days after financial year-end, as proposed by the Review, so that the 
information is more up-to-date, and we would certainly support this proposal. 
 
However, the Review goes much further, proposing that the preliminary results be 
circulated to shareholders within 10 days of their being posted on the internet (para 5.23), 
so that all shareholders have equal access to the market-moving information at the same 
time, instead of sending the full results to all shareholders at a later date 
 
We must emphasise that the timeliness problem is already being addressed by other means, 
as more and more shareholders gain access to the internet, and to the Regulatory News 
Service which carries these announcements.  Good RNS distributors already allow 
subscribers to see when companies in which they have an interest have issued 
announcements, so there is already a mechanism in place whereby an increasing number of 
shareholders are able to access the preliminary results at the same time that those results are 
distributed to the market. 
 
On the other hand, the proposal does nothing to enable shareholders to receive 
market-moving information fast enough to be on equal terms with the rest of the market: if, 
as is proposed, printed copies are sent out to shareholders up to 10 days after the 
announcement has been made, it should be clear that they will receive the information up to 
10 days after the share price has reacted to reflect the information. 
 
The Review should recognise that it is practically impossible for companies to send 
announcements to the main body of shareholders in such a way that it reaches them before 
share prices have moved, let alone at the same time that the announcement is made on the 
Regulatory News Service: the postal service is simply not efficient enough. 
 
The only adequate medium for fast distribution of price-sensitive company information is 
the internet. 
 
The first priority for printed reports should therefore be completeness and reliability: 
ensuring that all shareholders receive full information well in advance of the Annual 
General Meeting, so that they can vote on the basis of the full facts. 
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2. Equal access to information for all shareholders, so far as is reasonably possible 
 
Equal access to information for all shareholders will be considerably lessened by the 
proposal: while a limited amount of information will be provided by the printed 
preliminary report, the much more extensive information currently in the annual Report 
and Accounts, which is mostly of direct relevance to shareholders, will only be received by 
those who are prepared to pursue the company for a copy or to navigate their way through 
the far less user-friendly medium of an internet website. 
 
The proposed document would be far shorter, and para 5.25 clearly states that "we do not 
envisage extending the contents of the statutory prelims beyond the essential market 
information together with the essential information about performance which is of interest 
to the individual investor". 
 
In other words, shareholders would no longer receive most of information that is of direct 
relevance to shareholders and is currently sent to them: not just the detailed financial 
reporting but also all of the corporate governance information built up over recent decades, 
covering directors' interests, political and charitable gifts, directors' remuneration and 
remuneration policy and compliance with the Combined Code. 
 
The proposal does not appear to recognise that shareholders are expected to vote on a 
number of resolutions for which the corporate governance information currently provided 
is essential.  We take the basic position that shareholders should expect to receive as a 
matter of course all the information that they need in order to make an informed decision 
on how they are to cast their votes - this clearly applies not only to obvious matters such as 
approval of the remuneration committee report and of directors' share option schemes but 
also to the symbolic but important vote on the annual report and accounts, and to the 
(re-)election of directors. 
 
Shareholders should not have to make special efforts to request the full information to 
which they are currently entitled. 
 
It should be recognised that it is far more difficult to track down and absorb important 
information on a website than it is to scan through the pages of an Annual Report for the 
relevant details.  It is also far more difficult to access information from previous years, 
which may no longer even be held on the website, than it is to pull an old annual report 
down from a bookshelf. 
 
If, alternatively, the shareholder contacts the company and asks for a copy of the full report, 
a delay is introduced meaning that the shareholder has less time available to receive the 
report, absorb the information and vote on the basis of that information. 
 
We note, particularly, that some companies currently sending out the Summary Financial 
Statement as the default document do not bother to provide a facility whereby shareholders 
can register to receive full reports going forward.  Instead, shareholders have to request the 
full report repeatedly every year.  The same is true of some companies that no longer send 
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out the interim report to all shareholders.  This clearly creates another barrier to 
shareholders wishing to obtain full information about companies in which they are invested, 
and we see no reason to believe that those companies would choose to put easier 
procedures in place for shareholders who wished to receive the full Annual Report and 
Accounts instead of the preliminary results. 
 
 
3. Taking account of the information needs of all the various stakeholders 
 
Blending the information needs of shareholders and other stakeholders within the printed 
annual report is not necessary, and may greatly increase the size and scope of the report: 
this does not serve the interests of either shareholders or stakeholders well, since both are 
presented with a mass of information that is not directly relevant to them. 
 
A better targeted approach would be to provide separate reports for shareholders and for 
other stakeholders respectively, so that each group only receives the information that is 
relevant to them.  Clearly, companies could produce the shareholders' reports and the 
stakeholders' reports in one printed volume, and to distribute them together, if they felt it 
appropriate.  Equally, shareholders might request the stakeholder-oriented reports, and vice 
versa.  But to force both groups to wade through information targeted at other parties, and 
then to use the increased bulk of the whole package as an excuse for no longer sending all 
the shareholder-oriented information to all shareholders, is somewhat perverse. 
 
We also dispute the Review's argument that the existing Director's Report is already a 
hotchpotch of requirements directed not only at shareholders and creditors but also at 
"many others on which reporting has been thought desirable for public policy purposes 
over the years, such as political and charitable contributions, employment of the disabled, 
'employee involvement' and the period for payment of suppliers" (para 5.76).   
 
It is important for us to dispute this argument, because it provides a rationale for extending 
the "stakeholding" function of the Annual Report and Accounts, and then abandoning 
proper distribution of the report to its primary audience: the shareholders. 
 
The original intended audience for the Annual Report and Accounts has always been 
shareholders and creditors.  That continues to be reflected in the current reporting 
requirements:  from the list given above, and the 15 reporting requirements listed in table 
5.1 (para 5.103), just two are targeted primarily at other stakeholders: 

13. Employment of disabled, and 
14. Employee involvement. 

 
Two further other items are wrongly described as stakeholder-oriented: 

7.   Political and charitable gifts 
15. Creditor payment (i.e. the period for payment of suppliers) 
 

Private shareholders would strongly dispute the suggestion that political and charitable 
gifts are not of direct relevance to them: payments, potentially substantial, made by 
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directors from shareholders funds to outside causes that are not commercially associated 
with the company, and which (particularly in the case of political donations) many of the 
shareholders may not wish to subsidise, is clearly a matter of primary relevance to the us. 
 
Credit payment policy is clearly of primary relevance to potential and actual creditors - the 
other original intended audience for the annual report and accounts. 
 
The primary audience for the annual report and accounts continues to be shareholders and 
creditors.  Distribution of the document should continue to reflect this. 
 
 
4. Taking account of the spectrum of shareholders with different information needs 
 
This is where the Review's proposal fails disastrously. 
 
It is certainly true that many personal shareholders have little interest in the companies they 
own, beyond what they can read in the newspapers.  That is a perfectly reasonable  position, 
but they can very easily opt out of receiving any company information at all, by holding 
their shares in a nominee account.  The system already caters for this first group of 
shareholders perfectly well. 
 
The second group, probably a majority of personal shareholders, are interested in their 
companies' affairs but do not have detailed financial training, and are unlikely to wade 
through the full annual report and accounts.  As a result, they currently miss a great deal of 
information that is of primary importance but appears towards the back of the document. 
 
However, these shareholders can be very well catered for by reordering the annual report 
and accounts so that the basic financial and corporate governance information is placed as a 
separate section at the front of the full report, with the more detailed information following 
after.  Companies might even choose to present  the basic information and the remaining, 
more detailed information, as two separate documents, distribute together to all 
shareholders, so that these shareholders could simply put the second volume aside and 
concentrate on the more easily approachable first volume.  The most important 
consideration would be that the more detailed information would still be ready to hand for 
these shareholders, should they decide to dip into it. 
 
The third group of shareholders, who are interested in receiving full information about their 
company, are catered for very well by the current system (unless, of course, they are in 
nominee accounts). 
 
In corporate governance terms, these are the most influential private shareholders, since 
they are the ones most likely to vote, to raise corporate governance issues with the directors 
in correspondence and at the AGM.  It is therefore particularly important that they should 
receive full corporate governance information. 
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However, under the Review's proposal, the great bulk of these private shareholders will no 
longer receive this full information, unless they are prepared to actively pursue the 
company for it, or to track it down on the company website.  Review officers should 
recognise that the power of inertia is such that the great majority of even these informed 
and committed private shareholders will soon grow weary of pursuing the annual report, 
and will be discouraged from doing so. 
 
The Review's proposal also fails to recognise that most of the "expert" private shareholders 
who work their way through the full Report and Accounts were once inexperienced 
amateurs who didn't know one end of the document from the other.  They have  built up a 
familiarity over a number of years with the detailed information the document provides.  
The proposal effectively blocks their path: novice private shareholders will never progress 
beyond the basic information contained in the preliminary results, because they will never 
even know what they are missing.  In seeking to cater for less involved and less financially 
literate shareholders, the proposal actually prevents them from becoming more involved 
and from gaining that financial literacy. 
 
 
5. The impact of corporate governance information on voting, and on General 
Meetings. 
 
The Review's proposal (para 5.25) explicitly excludes all corporate governance 
information from the preliminary report, which would be sent to all shareholders.   
 
This is an extraordinary omission: traditionally recognised areas of corporate governance, 
particularly those relating to basic pay, incentive schemes and severance payments, are 
clearly a matter of considerable importance to many private shareholders - including those 
who would not consider themselves financially sophisticated - judging from the frequency 
with which these issues are raised at General Meetings. 
 
Full corporate governance information is also essential to the informed exercise of voting 
rights by private shareholders: we should not be expected to vote on the (re-)election of 
directors, the annual Report and Accounts and the remuneration committee report without 
having been given the relevant material. 
 
This is particularly important given the marked reluctance of most institutional investors, 
noted earlier in the Consultation Document, to vote against directors' resolutions even in 
the most extreme cases. 
 
Failing to provide private shareholders with full corporate governance information would 
certainly be convenient for those directors, particularly in companies with poor corporate 
governance practices,  who would prefer not to face awkward questions about their 
remuneration and other governance matters at AGMs.  It would also most certainly damage 
the cause of good corporate governance: directors would lose a powerful incentive to 
consider carefully how their conduct will be seen by most of their shareholders. 
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6. Catering for shareholders' resolutions 
 
Finally, the Review's proposals greatly worsen an existing problem for shareholders, 
whether private or institutional, who might wish to submit resolutions arising from 
information in the preliminary results or the full Report and Accounts. 
 
At the moment, it would be practically impossible for shareholders to submit resolutions 
arising from information in the full Report and Accounts - for example the detailed 
financial disclosures, new or continuing breaches of the Combined Code, or other major 
issues such as remuneration policy - because the AGM notice has gone out with the Report 
and Accounts so it is already too late for the company to circulate shareholders' resolutions 
with the AGM notice. 
 
However, in many cases there is at least an opportunity for shareholders to submit 
resolutions arising from information in the preliminary results, since these are usually (but 
not always) published well before the AGM notice is printed and circulated. 
 
The proposal firmly removes this option: if the preliminary results were printed and sent 
out the shareholders, the notice of AGM would almost certainly be distributed at the same 
time, so there would be no prospect whatsoever of shareholders submitting resolutions in 
response to the preliminary results, for distribution with the AGM notice. 
 
In our response to the earlier consultation on General Meetings, we proposed that the full 
report and AGM notice should be published on the internet first, giving a notice period for 
receipt of shareholders' resolutions so that any such resolutions could be circulated with the 
printed annual report and AGM notice.  There would be a short delay in publication of the 
annual report, but there would be no requirement for separate mailings, and therefore 
additional costs would be very limited even if shareholders' resolutions were received. 
 
The current Consultative Document refers to a variant on this approach: para 4.51 states 
"there was a minority view that the deadline for circulation [of shareholder resolutions] at 
the company's expense should allow for the annual report to have been considered by 
shareholders first.   We do not consider it reasonable in present circumstances to impose 
on companies the expense of a separate mailing.  But there may be a case for reviewing 
both the deadlines and allocation of costs in the future if electronic communication 
becomes for practical purposes universally available".  Our proposal would not incur "the 
expense of a separate mailing", would not require that the internet became "for practical 
purposes universally available" and would resolve a very real and unnecessary barrier to 
shareholder resolutions. 
 
The Review's proposal, on the other hand, steers firmly in the opposite direction: it kills off 
any serious prospect of shareholders' resolutions being submitted as a result of information 
contained in either the provisional results or the full results. 
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A new reporting framework: the Review's questions 
 
ANNUAL REPORT AND ACCOUNTS VERSUS PRELIMINARY RESULTS 
 
Question 5.2: Do you agree that: 
(a) listed companies should be required by statute to prepare and publish on a 
website a statement of preliminary results to give a fair statement of the results and 
financial position, this being done as soon as practicable and in any event within 70 
days of the year end; 
 
Yes. 
 
However, it is essential that the information should also continue to be distributed via 
the Regulatory News Service (RNS).  From our own experience, this is the only way 
of ensuring that private shareholders can easily be alerted when an announcement 
has been made by one of their companies. 
 
A number of financial information providers already offer well-organised access to the 
RNS, allowing private shareholders to check through a list of all their shareholdings and 
see whether any of their companies have made announcements during the course of the day.  
By contrast, it is simply not feasible for most private shareholders to visit the websites of 
every one of their companies every day, to check whether any announcements have been 
made. 
 
 
(b) this statement should be distributed to all shareholders (subject to a possible SFS 
option discussed in 5.33-5.35) within 10 days thereafter and in any event in time for 
receipt together with the notice of the AGM? 
 
Absolutely not. 
 
As stated above, the statement as proposed is not an adequate substitute for the full 
financial and corporate governance information currently provided to all shareholders; and 
the "timeliness" problem is most effectively addressed by increasing use of the internet and 
the Regulatory News Service, and by reducing the deadline for distribution of the full 
Annual Report and Accounts to all shareholders (except those who choose to opt out). 
 
 
(c) for listed companies the obligation to prepare and file a full annual report with the 
present content (but expanded as suggested in this Chapter) should continue, but the 
publication requirement should include web publication, the time limit should be 90 
days (and in time for the AGM) and the obligation to distribute to shareholders and 
debenture holders should only arise on request? 
 
Absolutely not: although we support a reduction in the time limit to 90 days, we are 
deeply opposed to the proposal that the full annual report and accounts (or their 
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successor) should only be distributed to shareholders on request, for the reasons 
detailed above. 
 
It will prevent the overwhelming majority of private shareholders from receiving full 
financial information, and any corporate governance information, about their companies, 
and will therefore prevent them from contributing to the good corporate governance of 
those companies. 
 
The preliminary results, as proposed, are not an adequate substitute for the full information 
current distributed to all shareholders.  The full annual Report and Accounts (or a suitable 
successor document) should continue to be the primary source of financial and corporate 
governance information for shareholders, and should continue to be distributed to all 
shareholders (except for those who have opted out). 
 
Question 5.3: Would you favour a rule requiring the full annual report, when 
published as such, to be restricted to information required by statute, so that e.g. a 
separate chairman's statement or other marketing information could not be 
included; or do you prefer the present position, which imposes no such restriction? 
 
No. 
 
While annual reports are sometimes weighed down by marketing information and 
spin-doctoring that may be of questionable value, it is for the directors to decide whether 
additional non-statutory information may be of interest or importance to their shareholders, 
and it would be perverse to prevent them from  exercising their own judgement in these 
matters. 
 
 
SUMMARY FINANCIAL STATEMENTS 
 
Question 5.4: Do you think that there should be an option for listed companies to 
prepare and send summary financial statements instead of the new mandatory 
preliminary statement on an opt-out basis for shareholders?  Alternatively, should 
the facility for SFS simply be repealed in the context of a mandatory preliminary 
statement sent to all shareholders? 
 
No: we have described above the reasons why we reject the basic proposition that the 
preliminary statement, or any similar document, should be distributed in place of the 
full report and accounts. 
 
However, companies should be entitled to send a more basic document to 
shareholders who have explicitly opted out of receiving the full report and accounts.  
A much-expanded and properly regulated SFS might form the basis for such a 
document. 
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Question 5.5: If you favour the retention of SFS, should there be statutory 
underpinning for the ASB to set mandatory requirements for the SFS, as well as 
being able to develop influential guidance on preparing SFS?  Does this offer the best 
route to making the SFS a flexible and effective means of communication to lay 
shareholders? 
 
Any document sent to shareholders who have opted out of receiving the full report 
and accounts should be subject to proper regulatory controls, including mandatory 
reporting requirements.  We already find that some SFS and "annual reviews" 
currently sent out contain no corporate governance-related information whatsoever - 
a major shortcoming which should certainly be addressed by mandatory controls. 
 
However, lay shareholders should not receive the SFS, by default: it, or some 
equivalent, is only an appropriate means of communication for shareholders who 
have explicitly opted out of receiving the full report and accounts. 
 
 
THE OPERATIONAL AND FINANCIAL REVIEW 
 
Question 5.10: Do you agree that: 
(a) listed companies should be required by statute to include in the full annual report 
a new Operating and Financial Review so as to provide a discussion and analysis of 
the business of the company, and the main trends and factors underlying the 
financial position and likely to affect performance, so as to enable users to assess the 
strategies of the business and the potential for achieving them? 
 
Yes, provided that the increased reporting requirement does not provide a rationale 
for no longer distributing the full annual report and accounts to all shareholders by 
default, and provided that the OFR continues to reflect the primary function of the 
Annual Report and Accounts, which is to meet the needs of shareholders. 
 
As we have argued in detail above, combining all the information that is intended for 
different groups into one document, and then failing to distribute the report to the 
company's owners (the shareholders) is the worst of all possible solutions. 
 
 
(b) the new OFR should be required to cover the matters listed in paragraph 5.88(i) 
and (ii) in all cases and, where they are in the directors' judgement material, (iii) to 
(viii)? 
 
No. 
 
As stated above in our detailed arguments, we do not accept the proposition that the Annual 
Report and Accounts is already targeted at a mixture of shareholders and other 
stakeholders, and that it should be extended to address the interests of other stakeholders 
more comprehensively. 
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Our clear position is that shareholders should receive by default all the information that is 
of direct relevance to them, in the Annual Report and Accounts, unless they choose to opt 
out of receiving this information. 
 
If information that is more directly relevant to other groups is to be reported, the company 
should be free to decide whether to include this information in the annual report and 
accounts or to provide it in a separate document targeted at those other groups. 
 
From this premise, we believe it is essential that the OFR should go to all shareholders 
(other than those who have opted out), and that the item-numbers listed below must all be 
included: 
 
i) a review of the development of the company's business over the year, plus major 

events since the year-end, operating performance and material changes; 
ii) the company's purpose, strategy and principal drivers of performance; 
iv) corporate governance - including structures for establishing the working relationship 

between shareholders and directors; 
v) Dynamics of the business, i.e. events, trends, investment programs and other factors 

that may substantially affect future performance; 
vii) (part only:) Political and charitable donations; 
viii) Receipts from, and returns to, shareholders, including dividends, share repurchases, 

share issues &c. 
 
The idea that coverage of corporate governance, political and charitable donations and 
capital changes (item viii) should be optional extras seems to us quite extraordinary - 
although it may have been envisaged that some of these were to be addressed elsewhere in 
the Annual Report and Accounts. 
 
As regards item (vii), we must specifically emphasise that payments to political and 
charitable causes, made out of shareholders funds, are of very direct relevance to 
shareholders and should not be confused with the broader area of policies and performance 
on other community, social, ethical and reputational issues. 
 
 
Question 5.12: It is proposed that the appropriate rules for the constitution and 
composition of the standards making body for the new OFR should be considered 
further in the context of a consideration of boundaries and institutions generally - but 
do you have any comments on this question at this stage? 
 
Yes: if there is to be a standards-making body, its membership must primarily 
represent the interests of companies and shareholders and, to a lesser extent, 
creditors. 
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We are very concerned that companies could be subject to standards imposed by a body 
that might be dominated by interests pursuing broader agendas not in sympathy with the 
interests of companies and their shareholders. 
 
 
THE DIRECTORS' REPORT 
 
Question 5.17: Do you agree: 
(a) that the directors' report should be abolished but that the Secretary of State's 
power to require public interest disclosures should enable him to require disclosure 
of any matter not otherwise disclosed in the full annual report to be disclosed either 
in a supplementary statement incorporated in it or, after consultation, in some other 
part of that report, or, in all cases where such report disclosure is not necessary, at 
Companies' House? 
 
No: we do not agree that the directors should be required to include "public interest 
disclosures" that are of limited relevance to shareholders in the Annual Report and 
Accounts, or its replacement. 
 
Furthermore, such disclosures should not be a matter for company law, which should 
continue to be concerned with the relationship between directors, shareholders and 
creditors; they should be addressed elsewhere by more relevant legislation. 
 
We do not have a view on whether the directors' report should be replaced, provided that 
the replacement continues to be distributed to all shareholders (other than those that have 
opted out). 
 
 
 (b) with the proposed treatment of directors' report disclosure items set out in Table 
5.1. 
 
No. 
 
Items 1 to 12 are matters of direct relevance to all shareholders and should be 
received by all shareholders (except those who opt out) as a matter of course. 
 
In particular, items 2, 3 and 6 (amount recommended for dividend, names of directors, 
directors' interests) are all of direct relevance to the votes that shareholders are expected to 
exercise responsibly. 
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AUDIT AND AUDITORS 
 
THE SCOPE OF THE DUTY OF CARE 
 
Question 5.29: Do you agree that: 
(b) auditors' duties in negligence should be extended to shareholders and creditors 
and potential shareholders and creditors in their capacity as such, but subject to the 
requirements that there should have been actual reliance on the auditors' opinion 
which was reasonable in all the circumstances, and that the reliance was material in 
making the decision from which the loss flowed? 
 
Yes. 
 
The present situation whereby an investor may buy shares in a company on the basis of 
negligently audited company documents and find that he or she has no recourse whatsoever 
against the auditors is not satisfactory, especially in the context of public offers, where 
precisely those suffering financial loss as a consequence of misrepresentations in the offer 
documents are the ones who would not be protected. 
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CHAPTER 10: REGISTRATION AND INFORMATION 
 
THE RIGHT TO TAKE A COPY OF THE SHARE REGISTER 
 
Question 10.2:  
(a) Should a company be able to make a commercial charge for provision of a copy of 
its members' register, provided that it compensates any member whose use results in 
support for a resolution from more than 5% of the voting rights? 
 
Absolutely not: this would make it ruinously expensive for private shareholders, or 
groups of private shareholders, to even begin the process of submitting a resolution. 
 
The up front cost of such a charge would almost certainly be prohibitive, even where the 
members concerned are confident of obtaining sufficient support in the vote and being 
reimbursed. 
 
However, the main concern has to be that resolutions opposed by the directors rarely 
achieve a 5% level of voting support: any member or group of members considering the 
proposal of a resolution would be almost certain not to recover this expense, regardless of 
the merits of the resolution; they would not even be able to contact other shareholders in 
order to establish likely levels of support or to seek co-signatories for the resolution. 
 
This proposal clearly reverses the effect of the proposal, accepted earlier in the Review, 
that companies should be required to circulate members resolutions at the company's 
expense provided that those resolutions have been received in time to be circulated with the 
notice of the meeting.  In place of one expense, a new charge is proposed - the major 
difference being that the proposed new charge does not even reflect the real cost to the 
company of providing the information, which would probably be trivial. 
 
 
(b) Should the use of information contained in a company's register of members be 
restricted to uses relevant to the holding of the interests recorded in the register or 
the exercise of the rights attaching to them, or where the use is approved by the 
company, with the company being able to decline to provide the information where it 
believes it will be for some other purpose? 
 
No: there is clear potential for abuse by directors.  It might be better simply to allow 
directors to stipulate prohibitive penalties if the register is used for a commercial 
purpose. 
 
We are very wary of this proposal, because if the directors have total discretion to prevent 
access to the register there is clear potential for abuse by directors seeking to obstruct 
shareholders who wish to gain support for a shareholders' resolution. 
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Even if members have a right of appeal against a board's decision to deny them access to 
the register, the cost is likely to be prohibitive to the members and the time taken would 
render any victory worthless. 
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APPENDIX 1 - Nominee Accounts 
 
Extract from UKSA response to 'Modern Company Law for a Competitive 
Economy: The Strategic Framework', dated 2 June 1999 
 
Question 55 
(a) is the list of issues which it is proposed that these Groups should address, in 

Annex I, appropriate and complete? 
 
No.  The problems associated with nominee accounts are a major issue for many 
private shareholders, and need to be addressed urgently. 
 
It is becoming increasingly difficult and expensive to hold shares in the traditional 
certificated form: the progressive reduction in settlement times under CREST, penalties for 
late settlement, inertia selling and the restriction of many broker services (such as access to 
new issues) to nominee account-holders are increasingly pressuring many private 
shareholders into holding their shares in nominee accounts or under sponsored 
membership. 
 
Most stockbrokers do not offer sponsored membership, or charge prohibitive fees for the 
service.  For investors in self-select PEPs, ISAs and SIPPs, nominee accounts are the only 
option: sponsored membership or share certificates are simply not on offer. 
 
These pressures to move into nominee accounts have resulted in the disenfranchisement of 
a large and growing number of private shareholders: we have ceased to be the legal owners 
of our shareholdings, and it becomes difficult or expensive for us to exercise our 
membership rights: to raise motions, stand for election, attend and speak at general 
meetings, and to receive company information and shareholder benefits.  As a result, it is 
often very difficult for us to find out the true state of affairs in our companies, or to exercise 
our responsibilities as owners. 
 
There are various possible approaches, some of them complimentary, to this problem: 
• Considering the US model, where shareholders' rights appear to be effectively 

preserved within the equivalent of nominee accounts; 
• Restoring our legal ownership of nominee shareholdings;    
• Restoring full ownership rights over shares held in nominee accounts: to vote, attend 

and speak at general meetings, and receive information and shareholder benefits; 
• Making the 'name on register' facility under CREST available to shareholders in 

nominee accounts, as it is for sponsored members; 
• Allowing shareholdings in PEPs, ISAs and SIPPs to be held in sponsored membership 

accounts. 
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APPENDIX II - SHOW OF HANDS VOTING 
 
Extract from UKSA response to the Company Law Review document 'Company 
General Meetings and Shareholder Communication', dated 9 January 20004 
 
Q32: Do you think that the law should require decisions on all business at the AGM of a listed 
company to be taken by poll, one share one vote, thus abolishing voting by show of hands? 
 
No: we are appalled by this proposal. 
 
The proposal would reduce each item of business to a debate without a conclusion; it would 
therefore signal the end of the General Meeting, which is currently the only forum private 
shareholders have for express our concerns collectively, to one another and to our directors.  
We believe that it would lead to a collapse in attendance at these meetings. 
 
We propose instead that the show of hands should be strengthened…: 
• there should be a mandatory right for members present at the General Meeting to 

demand a show of hands on each resolution, and 
• the results should be published electronically within one working day, via the regulatory 

news service;… 
 
The show of hands and the poll (one share, one vote) should be recognised as performing essential 
but separate functions: the show of hands allows those present at a General Meeting to express their 
collective view, whereas the poll expresses the decision of the full membership, and carries 
absolute authority. 
 
At present, the show of hands carries major symbolic significance to those who are present, but no 
formal authority, because the decisions under discussion have effectively already been taken by 
proxy vote. 
 
…Removing the show-of-hands would signal the end of the General Meeting as a forum for those 
present (mainly private shareholders) to express a collective view; for members wished to express 
concern or criticism of the directors' actions, the meeting would be deeply frustrating, because it 
would often be impossible even to establish whether their concerns were widely shared.  We 
predict that it would lead to a collapse in attendance at General Meetings. 
 
Institutional investors may have other opportunities to meet with company directors and express 
their concerns.  For private shareholders, there are generally no such opportunities, apart from the 
General Meeting.  For us, the right to attend in person, to speak and to vote by a show of hands is an 
essential part of our relationship with our companies - the only occasion when the directors must 
present themselves to us collectively, answer our questions and seek our approval for the manner in 
which they are managing our assets.  It is crucial to private shareholders that the General Meeting 
should not be devalued. 

                                                           
4 References to the proposal that voting by poll should be deferred until after the General Meeting have been 
removed 


