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A. INTRODUCTION 
 

The UK Shareholders' Association is the only democratically-governed body representing 
private shareholders throughout the UK.  As such, we represent one of the constituencies 
that is most directly affected by the Review. 

The consultation covers a number of important areas.  However, we have had to 
concentrate our efforts around two central issues: the absence of representation for private 
shareholders within the Review's central bodies, and the dangers presented to all 
shareholders by the 'stakeholding' proposition.  

Representation of private shareholders on the Review's central bodies 

The representation issue is raised not only as a point of principle but also because the next 
stage of the Review process addresses a number of other areas that are of particular 
relevance to private shareholders, including directors' duties and the relationship between 
the board and shareholders (working group E), the rights and obligations of shareholders, 
the General Meeting, resolutions and protection for minority shareholders (group F), the 
annual report and accounts and wider reporting questions (group G), reporting and 
meetings (group H) and take-overs, amalgamations and reconstructions (group I). 

It is extremely difficult to anticipate those areas where damaging proposals may emerge 
from the working parties, and it is far more difficult to ensure that their impact on private 
shareholders is properly recognised if we are not present at any of the meetings at which a 
consensus is sought or decisions are made. 

We are therefore requesting representation on the Consultative Committee, and hope to 
meet with Review officers very shortly to discuss this request. 

The 'stakeholding' proposition 

The enormous significance of this proposition to private shareholders should be 
self-evident, since it calls into question both the ownership and the control of businesses 
funded by their members.   We believe that, at worst, they would be highly damaging to 
shareholders and to the economy, and, at best, they will achieve little in practical terms.  
The principles that underlie our opposition to these proposals are outlined at some length in 
our detailed response. 

Nominee accounts 

We also draw attention to the final item in our response: a request that the issue of nominee 
accounts be specifically addressed by one of the Working Groups. 

Structure of this response 
Our response consists of: (a) this introduction; (b) a brief summary of the principal points; 
and (c) our detailed response.  We have not addressed all of the questions.  Where we have 
responded, the detailed section includes the questions themselves, in bold and 
underlined.  Where appropriate, our main conclusions are in bold.  Some responses 
have been broken down within sub-headings, which are also in bold. 
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B. SUMMARY OF PRINCIPAL POINTS 
 

Chapter 5.1: The scope of company law  

No reforms along stakeholding lines are required: the company model works, and should 
not be interfered with.  Stakeholding proposals cannot achieve consensus because they are 
profoundly damaging to the interests of shareholders.  The task of modernising company 
law will be more manageable if these proposals are abandoned. 

Alternative business models (co-operatives, mutual societies and partnerships) work on the 
principle that they are owned solely by their membership, and that their managers are 
accountable to that membership.  These principles apply equally to the highly successful 
company model, which should be respected and accepted as such. 

Company law makes the managers directly accountable to the owners.  It is absolutely 
essential that this line of accountability should not be obscured or confused. 

The company model has been outstandingly successful in attracting investment, because its 
clear, primary purpose is to further the interests of investors.  The pluralist approach 
undermines this basic proposition, and will make investment unattractive. 

Questions 1/2: The present law requiring directors to have regard to the interests of 
members as a whole does not require further clarification: it is an issue of good 
management, which will not be improved by regulatory clarifications. 

Question 3: Section 309 should be removed from Company Law.  It addresses matters that 
are properly addressed elsewhere, in contract law and employment law. 

Question 4: No pluralist power or duty should be conferred on directors to act against the 
long-term interests of the members when 'the situation justifies it'.  Such a vaguely-defined 
power or duty would be unworkable at best, and at worst would undermine the position of 
members and create a litigation nightmare for directors. 

An institutional solution, involving new board structures with directors representing other 
interests, is highly undesirable.  Directors already have the freedom to consult formally or 
informally with other stakeholders, and capable directors do so, in whatever manner they 
consider appropriate, as a matter of course. 

Question 5: the present law gives directors appropriate powers in practice to take into 
account ethical considerations when making commercial decisions.  Any obligation on 
directors to do so would be dangerous and unworkable. 

Directors should be free actively to use members' funds to pursue social or ethical 
objectives where this is a part of the defined purpose of the company, or where the costs 
incurred are within limits authorised by the members. 

Question 6: the present regime of accounting and reporting does not require substantial 
modification.  However, good practice is evolving, and listing rules provide a flexible 
means of reflecting this. 
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Question 7: Take-overs are an essential mechanism for removing companies from the 
control of ineffective or self-serving directors.  Pluralist reforms would allow directors to 
protect their own positions at the expense of members by introducing 'poison pills' - 
commitments to third parties that are intended to reduce the company's value in the event of 
a take-over. 

Chapter 5.2: The needs of small and closely-held companies 

Question 13: If a different or reduced regulatory model is adopted for small companies, it 
is essential that all companies listed on recognised exchanges should be subject to the main 
model. 

Chapter 5.6: International issues 

Question 40: It is essential that the particular difficulties faced by private shareholders are 
recognised and given proper weight in any review of the existing 'irritants': we are 
particularly vulnerable to abuses because, unlike institutional investors, we lack the voting 
strength and lobbying muscle to protect our interests.  The clearest example is pre-emption 
rights: we are almost invariably excluded from placings, and suffer dilution in the value of 
our holdings as a direct result. 

Question 42: The German stakeholding model of company law should be avoided, as 
should any reforms that weaken pre-emptive rights. 

Chapter 6: High level reporting and accounting issues 

Question 52: The Review should consider the issue of privileged briefings by company 
officers, in relation to listed companies. 

The current regulatory framework allows companies to brief privileged participants while 
excluding the broader membership. In due course, it will become practical to require that 
the contents of these briefings be made available to members.  The Review should consider 
the best mechanism for this. 

Chapter 9: The way forward  

It appears that private shareholders are the only principal party not represented in the 
central Review bodies.  This is a major failing in the Review process. 

The position of private shareholders is in many respects very different from that of 
institutional investors, and the difficulties we face as company members are very different: 
institutional investors cannot be taken to represent our interests by proxy. 

We are therefore seeking direct representation on the Consultative Committee. 

Question 55: The problems associated with nominee accounts are a major issue for many 
private shareholders, and should be specifically addressed by the Review. 
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C: DETAILED RESPONSES 
 

 
CHAPTER 5.1: THE SCOPE OF COMPANY LAW 
 
We should like to address a number of general issues before moving to this section's  
individual questions. 
 
 
Is 'stakeholding' reform necessary? 
 
We are concerned about the general tenor of this whole section, which starts from the 
proposition that some form of stakeholding reform is required.  It is not. 
 
At present, company law defines and protects the position of creditors and owners 
(members), and establishes a framework within which other parties can establish 
contractual relationships with the company.  The company's non-contractual obligations, to 
employees and to the wider community, are addressed elsewhere, by other laws.  This 
model works, and should not be interfered with. 
 
The Introduction and Background, earlier in the document, states that 'there was agreement 
that the "stakeholder" issue lay at the heart of the Review, though no consensus on the most 
appropriate approach' (para.1.11).  It should be no surprise that responses to the initial 
consultation centred on the stakeholder issue, since it is both radical and highly 
contentious. 
 
We note that 'the Steering Group is committed to ensuring that the outcome enjoys the 
widest possible support' (para.1.17).  We do not believe this can be achieved unless the 
stakeholding proposition is abandoned, because changing the fundamental character of 
company law would be profoundly damaging to the interests of the shareholders. 
 
There is a great deal of important work to be done in modernising company law, to reduce 
its complexity and its cost to businesses, to increase its effectiveness and to allow for 
modern technological developments.  The enormous task of reforming company law to 
achieve these ends will become more manageable, and has a reasonable chance of 
commanding broad support, without the divisive and unnecessary burden of 
stakeholder-oriented reforms. 
 
 
Alternative ownership models 
 
We are most certainly not opposed to alternative business models based around communal 
or worker ownership: many of our members (including the author of this response) are 
strong supporters or members of co-operatives, mutual societies and partnerships. 
 
However, these are very different models, generally founded and funded by workers or 
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communities for their mutual benefit, and they have drawn their membership from the 
workforce or the communities that they serve.  The principle that they are owned solely by 
their membership, and that their managers are accountable to that membership, has not 
been in question - even when that membership has itself chosen to abandon the principle of 
mutuality. 
 
The highly successful model of businesses that choose to assign ownership and 
membership rights in return for funding should also be respected and accepted. 
 
It should also be recognised that the company model actually allows a major element of 
employee ownership, even for the largest companies: most listed companies will have 
founders who have retained or acquired shares when the company is listed, or workers and 
managers who have bought into employee share ownership schemes.  Successful 
companies recognise that employees who have a personal stake in the business, as 
members, are more committed to the success of the business.  Members  recognise that this 
can be one of the most productive ways of investing in long-term relationships. 
 
The approach of encouraging some stakeholders to become members is successful because 
it ensures that they have a common stake in the success of the enterprise - whereas the 
stakeholder reforms that are being proposed try to force company directors to reconcile the 
inevitably conflicting interests of suppliers, employees, customers, members and other 
interests. 
 
 
The principle of accountability 
 
We would agree that 'the limited company form has proved over the last 150 years an 
outstanding successful means for organising productive activity, deploying and protecting 
investment and allocating risks.  It is critically important that that success should be 
preserved…' (para.2.4).  A large part of that success results from the clear focus of 
company law on defining the relationship between the owners of companies and the 
managers of companies: the owners provide the capital without which the enterprise cannot 
be founded, and the directors manage the enterprise on behalf of the owners. 
 
Company law as it stands makes the managers directly accountable to the owners.  It is 
absolutely essential that this line of accountability should not be obscured or confused.     
We are in complete agreement with the Hampel Committee's report, which stated: 
 

'From a practical point of  view, to redefine the directors' responsibilities in terms of 
the stakeholders would mean identifying all the various stakeholders' groups; and 
deciding the nature and extent of the directors' responsibility to each.  The result 
would be that the directors were not effectively accountable to anyone since there 
would be no clear yardstick for judging their performance.  This is a recipe neither 
for good governance nor for corporate success.'1 

 
                                                           
1 Para.1.17, Final Report, Committee on Corporate Governance, January 1998 
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The importance of attracting capital 
 
The limited company form has also been outstandingly successful in attracting investment 
because its clear, primary purpose is to further the interests of its investors. 
 
Millions of savers have invested in British companies, either directly or through collective 
funds, because they have seen the model's historical success in generating significant 
long-term returns for investors.  Not only have British savers prospered, but huge amounts 
of capital have been available for the creation and development of British companies. 
 
The pluralist approach to stakeholding undermines this basic proposition: it makes 
investment unattractive by requiring that the directors try to serve the interests of other 
parties, which may be diametrically opposed to the interests of investors (it  also, of course, 
puts responsible directors in an impossible position). 
 
The 'enlightened shareholder value' approach, on the other hand, achieves little: it would 
require or allow directors to do things that good directors do already (considering the 
long-term interests of members, and recognising ethical considerations) in an manner that 
will be completely unenforceable in practical terms. 
 
Changes which are damaging to the interests of shareholders will clearly reduce that 
attractiveness, both to foreign investors and to British savers: capital that might otherwise 
have been invested in the UK will go elsewhere, or will be spent. 
 
The Steering Group interprets its terms of reference 'as requiring us to propose reforms 
which promote a competitive economy' (para.2.5).  Reducing the attractiveness of 
investing in British companies will clearly have the reverse effect: economies need to 
attract capital to remain competitive. 
 
 
Question 1: 
Should the present law requiring directors to have regard to the interests of members 
as a whole remain in force: 
(a) without further clarification? 
(b) with some additional declaratory clarification to make it clear that directors, in 

determining the best interests of members, should take account of all relevant 
factors including the need, where the company depends on relationships with 
others, to take account of their interests? 

 
We see no need for further clarification. 
 
The question arises out of the suggestion that 'pressures from shareholders, or managerial 
perceptions of such pressures, have inhibited long-term investment in value-creating 
internal and external relationships…' (para.5.1.10). 
 
It is certainly correct that directors should manage all relationships - with customers, 
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employees, suppliers, government, the local community and indeed members - for the 
long-term benefit of the members.  However, this is essentially a question of capable 
management, and it applies no more, and no less, than the need for directors to properly 
manage all other long-term company investments in tangible and intangible assets. 
 
While there are no doubt many poor-quality company directors who fail to consider such 
matters, it hardly seems likely that they will become better directors in response to a 
declaratory clarification in company law. 
 
It would also be highly inappropriate for a declaratory clarification to be made that 
specifically emphasised one aspect of the 'relevant factors' to be taken into account by 
directors, thereby obscuring all other relevant factors - just as it would be inappropriate for 
such a declaration to attempt to list all the 'relevant factors'.  It is for the directors to 
determine what is relevant. 
 
 
Question 2: 
If such clarification is desirable, should it take the form of: 
(a) statutory clarification of the position? 
(b) clarification by some non-statutory means, and if so what? 
 
As indicated above, we do not consider such a 'declaratory clarification' is 
appropriate as any part of the statutory or regulatory framework. 
 
This is really a matter of good management by directors, and is best addressed through 
educational initiatives. 
 
 
Question 3: What (in the light, in particular, of the answers to the preceding 
questions) should be done about section 309? 
 
Section 309 should be removed from Company Law. 
 
Company Law is concerned with the relations between a company, its members and its 
creditors.  Section 309 addresses matters that are properly addressed elsewhere, in contract 
law and employment law. 
 
 
Question 4: If the present law (with or without any such clarification) is not to be 
retained: 
(a) should some variant of the pluralist approach be adopted - i.e. conferring a power, 

or duty, on directors to have regard to the interests of those in relationships with 
the company, even at the expense of the interests of members, where the directors 
believe the situation justifies it? 

 
Absolutely not. 
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Imposing such a vaguely-defined power or duty on directors would be simply unworkable.  
On what basis are directors supposed to decide when 'the situation justifies' acting against 
the interests of the members?  And when they do so, how does a court of law determine 
whether they have acted in dereliction of their duty to the members? 
 
This is not to say that directors should disregard the company's contractual and other duties 
to other parties, but these are properly defined elsewhere in law. 
 
Company law should continue to require that directors should act in the long-term interests 
of the members, and directors should continue to take into account their separate duty to 
ensure that the company remains within the general law. 
 
(b) is it agreed that it would not be desirable to make such a duty enforceable on 

behalf of those concerned? 
 
Absolutely agreed.  
 
This would create a litigation minefield for directors.  How is a court of law supposed to 
determine whether the directors have 'had regard to' the interests of, for example, a supplier 
whose contract with the company has been properly terminated?  How are directors 
supposed to prove that they have fulfilled such an vaguely-defined obligation? 
 
(c) is an institutional solution (e.g. new board structures with representative 

directors) desirable to ensure proper exercise of any such power or duty, and, if 
so, should this be mandatory or optional and what form should it take? 

 
An optional approach is unnecessary.  A mandatory duty to create institutional 
structures representing competing interests would be unwieldy, divisive and highly 
undesirable. 
 
As we have stated earlier (under question 1), directors should recognise the value of the 
company's relationships, and should manage those relationships in the long-term interests 
of members, as a matter of course.  There is no need for legislative reform to create new 
options: directors already have the freedom to consult formally or informally with other 
stakeholders, and capable directors do so, in whatever manner they consider appropriate, as 
a matter of course. 
 
We note that the mandatory approach resembles the German model, which is 
acknowledged elsewhere in the Review as discouraging inward investment: 'The principal 
point to emerge was that international advisers would tend to avoid founding companies in 
countries such as Germany…In spite of the importance of other factors German employee 
participation rules to tend to lead international company lawyers to prefer other 
jurisdictions' (para.5.6.7). 
 
We do not believe that mandatory rules imposing this model would be acceptable to 
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existing shareholders, because they are clearly damaging to members' interests.  For the 
same reason, if the model were optional we believe that companies adopting it would have 
more difficulty in attracting new capital. 
 
(d) More generally (but bearing in mind the likely complexity of the law), should 

options be available so that more than one of the solutions considered in this part 
can be chosen by companies if they wish? 

 
No, firstly because simplifying company law should be a major priority and secondly 
because they will not meet an existing need: 
 
• there are alternative models already available, including the mutual, co-operative and 

partnership models; 
• company directors already have great flexibility to manage their company's relations 

with stakeholders, provided that they do so in the long-term interests of the members; 
• we see little purpose in constructing new models that will not attract capital, because 

they are clearly unattractive to potential investors. 
 
 
Question 5: Should a power be conferred, or obligation imposed, on directors to have 
regard to wider social or ethical objectives, or to engage in philanthropic or 
community activity, at the expense of the interests of members, or does the present 
law already give appropriate powers in practice? 
 
The present law already gives appropriate powers in practice. 
 
We should clearly distinguish here between a number of separate propositions implicit in 
the question: 
 
i) the right of directors to take into account ethical considerations when making 

commercial decisions 
 
We would see no harm in allowing directors to refrain from committing a company 
to activities that they consider unethical.  However, we doubt whether any change to 
company law is necessary here. 
 
Directors should not feel that they have to disregard ethical considerations when making 
decisions: the fact that members might be enriched by an activity that the directors consider 
to be unethical does not oblige the directors to approve that activity. 
 
We do not consider that this is in conflict with a director's primary duty to further the 
long-term interests of members: we believe that most of our own members would not want 
their companies to act unethically.  Different investors have very different views of what 
constitutes unethical behaviour, and they either invest accordingly or put pressure on the 
directors to improve company policy.  We are not aware of any cases where directors have 
been successfully sued by members for refusing to pursue unethical activities. 
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ii) an obligation on directors to 'have regard to wider social or ethical objectives' 

when making decisions 
 
Such an obligation would appear to be completely unworkable in practice, highly 
dangerous in principle and totally alien to our system of justice. 
 
Who would define these objectives?  How would directors be expected to prove that they 
had given these objectives due consideration?  Who would be entitled to sue the directors 
for supposed breaches? 
 
iii) actively engaging in philanthropic or community activity, at the expense of the 

interests of members 
 
Directors should be free actively to use members' funds to pursue social or ethical 
objectives where this is a part of the defined purpose of the company, or has been 
approved by the members. 
 
Directors of companies that have been created for non-commercial purposes should of 
course be free to pursue the company's approved objectives. 
 
We have already responded to the DTI's separate consultation on political donations. 
 
We believe that the same principles apply to political donations and to philanthropic 
activities.  There will be many instances where these activities are intended by the directors 
to further the long-term interests of the members indirectly, and other instances where such 
activities are unlikely ever to benefit the members.  Often it will be difficult for members to 
distinguish between these, and we would not want such a distinction to be attempted in 
company law. 
 
One solution is to require that costs incurred through charitable donations (or philanthropic 
activities) should be subject to prior authorisation by members (giving a ceiling on the 
maximum cost that may be incurred, but not specifying the specific charitable or political 
activities), and should be declared in the annual report.    
 
 
Question 6  
(a) Should the present regime of accounting and reporting be modified in any way, 

with or without any of the substantive reforms mentioned in questions 1 to 5 
above, in order better to secure that companies are operated to achieve their 
proper purposes, and if so how? 

 
(b) For example, are all or any of the following desirable for this purpose: 
(i) a mandatory report on employee relations, supplier relations, customer 

relations, community relations, philanthropic activity and/or environmental 
performance? 
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(ii) or more detailed changes to current reporting requirements, e.g. as to the 
disclosure of relationships and dependencies and of their value to the 
business? 

 
Perhaps, but not with any of the substantive reforms mentioned earlier; in general,  
good practice is evolving and listing rules provide a flexible means of reflecting this.  
 
The three major recent reports on corporate governance have already led to substantial 
increases in reporting requirements.  The costs of these reporting requirements are 
ultimately met at the expense of members, and we are reluctant to support any further 
increases in reporting requirements, except where the costs are contained and there are 
clear-cut benefits either in identifying conflicts of interest between the directors and the 
members or in making more effective the accountability of directors to members.  Our 
response to question 5 covers such a case. 
 
We note that responsibly-managed companies operating in, for example, environmentally 
sensitive fields do already provide extensive environmental reporting. 
 
 
Question 7: If a pluralist approach is adopted, should directors be permitted, or 
required, in take-over and merger cases, to take action on behalf of the company to 
meet the interests of employees, suppliers and others above those of shareholders 
where they believe it is justified, even if this damages the prospects of the bid or 
merger proposals? 
 
We do not support the pluralist approach which we believe would be profoundly 
damaging to investors in the UK economy, and to the economy itself. 
 
Take-overs, in particular, are an essential and healthy mechanism for removing companies 
from the control of ineffective or self-serving directors.  The proposed reforms would 
provide a licence for directors to protect their own positions at the expense of members by 
introducing 'poison pills' - commitments to third parties that are intended to reduce the 
company's value in the event of a take-over, thereby reducing its attractiveness as a 
take-over target. 
 
 
Question 8: What parts of any such proposals, mentioned in questions 1 to 7, should 
be applied to small, closely-held or private companies and what additional 
requirements should be added for larger, public and listed companies and on what 
basis should the lines be drawn? 
 
We believe that the principles set out in our earlier responses apply in general to all 
companies. 
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CHAPTER 5.2: THE NEEDS OF SMALL AND CLOSELY-HELD COMPANIES 
 
Questions 9 to 14 
 
Small and closely-held companies are not the main focus of this Association's activities.  
However, we are in sympathy with simplification of the legal and regulatory framework, 
which is a major burden on such companies, provided that the protection of minority 
interests is not diluted. 
 
 
Question 13: If a free-standing model is favoured, how should eligibility be defined, 
what should the character of the regime be and what provisions are necessary for 
regulating transition (voluntary or involuntary) out of the 'small company' status? 
 
If a different or reduced regulatory model is adopted for small companies, it is 
essential that all companies listed on recognised exchanges should be subject to the 
main model. 
 
The act of enabling a company's shares to be freely traded must inevitably create the 
'separation between the shareholders/investors and the directors who are in charge of, and 
accountable to shareholders for, day-to-day management' (para.5.2.3) that is addressed by 
the existing Companies Acts.   
 
If the purpose of creating a free-standing or reduced model is to cater for closely-held and 
private companies, where there is no need to for company law to regulate the relationship 
between directors and external members, it follows that companies whose shares are traded 
on a recognised exchange should be excluded. 
 
 
 
CHAPTER 5.4: CAPITAL MAINTENANCE 
 
In principle, we would support company law reforms that would cut company costs 
without reducing the effective protection provided to creditors and members.   
 
 
Question 27(a): Should the procedure for capital reductions, without court approval, 
but subject to shareholder approval and solvency certification, as proposed in 
paragraph 5.4.7, be adopted? 
 
Yes. 
 
We would note that all capital reconstructions are of direct relevance to shareholders, and 
our major concern is that these reconstructions should continue to be subject to shareholder 
approval.  The proposal meets this requirement. 
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CHAPTER 5.5: REGULATION AND BOUNDARIES OF THE LAW 
 
Question 37: Is the broad analysis and approach in Chapter 5.5, and in particular the 
inclination to move more in the direction of "non-statutory regulation" (i.e. away 
from the rules being laid down by or under statute and enforced by criminal and/or 
civil sanctions) correct? 
 
We would agree with the Review that there is no ideal answer, given the pressures on 
parliamentary time, the inflexibility of primary legislation and the lack of accountability of 
secondary and non-statutory regulation. 
 
However, we are disinclined to support any extension in non-statutory regulation. 
 
 
CHAPTER 5.6: INTERNATIONAL ISSUES 
 
Question 40: 
(a) Is it agreed that British company law is generally attractive to inward investors 

and that the list in paragraph 5.6.4 sets out the main irritants? 
(b) if not, what else should be included? 
 
Yes.  British company law is highly attractive to inward investors. 
 
However, it is essential that the particular difficulties faced by private shareholders 
are recognised and given proper weight in any review of the existing 'irritants'. 
 
In general, we must emphasise the importance of ensuring that the interests of all members 
are properly protected.  We strongly endorse the Review's comment 'We would not 
necessarily accept that all these "irritants" represent weaknesses.  Irritants to management 
may represent valuable and proportionate protections for creditors or members' 
(para.5.6.5). 
 
However, private shareholders are particularly vulnerable to abuses if existing protections 
are weakened or dismantled, because, unlike institutional investors, we lack the voting 
strength and lobbying muscle to protect our interests. 
 
The clearest example of this is pre-emption rights: these have come under repeated attack 
from other interested parties but serve a crucial role in ensuring that all a company's 
members are treated equally when new capital is being raised.  Larger financial institutions 
with significant holdings may be in a position to ensure that they are not excluded from 
favourably-priced placing of new shares: private shareholders carry little voting strength, 
and are almost invariably excluded from these placings, suffering dilution in the value of 
their holdings as a direct result. 
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Question 42: Are there any models overseas, or particular kinds of reforms, which 
should be avoided in this perspective? 
 
Firstly, the German stakeholding model should be avoided. 
 
Secondly, as we have already commented, any reform that weakened pre-emptive 
rights, permitting companies to dilute equity without prior approval of members, 
would further weaken the position of private shareholders and discourage private 
share ownership. 
 
 
Question 43: 
(a) Is the present British approach on the law applicable to companies, based on the 

law of the place of formation, preferable to either the 'real seat' or the more subtle 
California type approach, and should it therefore be retained? 

(b) or is there a case for taking a power enabling the Secretary of State to apply 
prescribed British company law rules to foreign companies with prescribed 
connections with Great Britain, analogous to clause 13 of the draft Limited 
Liability Bill? 

 
For listed companies, the present approach is definitely preferable. 
 
It is well understood by most British investors that companies incorporated abroad, and 
especially offshore, do not confer the same rights and protections on members.  From our 
point of view this is entirely satisfactory.  The promotion in the UK of stocks that are not 
incorporated in the UK is covered separately by the FSA. 
 
We also see a risk that if such rules were applied aggressively other countries might 
reciprocate, creating major problems of dual regulatory requirements for companies that 
are listed in the UK but have their major activities centred abroad. 
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CHAPTER 5.7: INFORMATION AND COMMUNICATIONS TECHNOLOGY 
 
Question 48: Are the material characteristics of the technologies and their relevance 
correctly described and assessed in paragraphs 5.7.1 to 10? 
 
Yes 
 
 
Question 49: Are the objectives and principles proposed in this context correct and 
complete (paragraphs 5.7.11 and 12)? 
 
Yes. 
 
 
Question 50: Are the substantive proposals put forward in paragraphs 5.7.17 and 18 
the right ones? 
 
Broadly, yes. 
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CHAPTER 6: HIGH LEVEL REPORTING AND ACCOUNTING ISSUES 
 
Question 52: We would welcome views generally on the issues raised in this Chapter 
to assist the prioritisation of work in the next phase.  In particular: 
(a) are the main issues mentioned in this Chapter the important ones which further 

work on accounting and reporting should address, or are issues included which 
do not deserve such attention, or excluded, which do? 

 
The issue of privileged briefings by company officers should also be considered, in 
relation to listed companies. 
 
The current regulatory framework allows companies to brief privileged participants - 
generally business analysts, journalists and large shareholders - while excluding the 
broader membership.  These privileged briefings must inevitably affect the participants' 
perceptions of the company's state of health, and are sometimes followed by significant 
price movements.  The fiction that these briefings exclude 'price-sensitive information' has 
been  maintained because frequent, direct communication with the membership has until 
recently been utterly impractical - the alternative to privileged briefings would have been a 
virtual communications blackout.  The imperfect result is that major shareholders have 
their information straight from the directors, while private  shareholders without access to 
analysts' briefings are usually left in the dark except when a formal announcement is made. 
 
It is now becoming increasingly practical for companies to make their briefings available 
to a far wider audience, via the internet.  In due course, it will become practical to require 
that the contents of these briefings be made available to members, on demand and free of 
charge or at very low cost.  The Review should consider the best mechanism for ensuring 
that such a requirement can be introduced, and extended, as and when appropriate. 
 
(b) in considering such issues, what are the key high level considerations which 

should be borne in mind? 
 
• The flexibility of the chosen mechanism to cater for further technological advances; 
 
• The cost to companies of implementing any resulting requirements; 
 
• The cost to members of receiving and interpreting the information; 
 
• Whether such information can or should be restricted to members. 
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CHAPTER 9: THE WAY FORWARD 
 
We have one fundamental concern about the way in which the Review is being 
conducted: It would appear that private shareholders are nowhere represented in 
either the decision-making Steering Group or the Consultative Committee, or even 
on any of the Working Groups.  This situation should not have arisen, and is a major 
failing in the Review process.  It is essential that private shareholders be properly 
represented on the Consultative Committee itself. 
 
Shareholders are one of the two parties whose interests are defined and protected by 
company law in its present form - the others being creditors - and private shareholders own 
approximately 20% of the shares in UK listed companies. 
 
The position of private shareholders is in many respects very different from that of 
institutional investors, as are the difficulties we face as company members.  For example,  
we are generally excluded from share placings in our companies and from company 
briefings, our main point of direct contact with our companies' directors is through the 
AGM and many of us are disenfranchised as members because of the nominee system.  In 
other words, institutional investors cannot be taken to represent our interests by proxy. 
 
When the first Company Law Review consultation document was produced, in March 
1998, we noted the statement that there would be a 'widely-based Consultative Committee', 
and that 'care will be taken to ensure that wider interests such as those of small business and 
shareholders were also well represented.'2  Our response, in June 1998, emphasised the 
importance of ensuring that private shareholders were directly represented in the 
consultation process, and asked that we be closely involved in the Review. 
 
A year later, it is now evident, with the publication of the 'Strategic Framework' document, 
that the Consultative Committee includes representatives of all the other main parties, 
including smaller company owners and directors, institutional investors, employees, 
managers, consumers and bankers, but that there is no private shareholder representation 
whatsoever - bearing in mind that ProShare is a promotional body funded and organised 
not by private shareholders but by government, business and finance. 
 
We are concerned that this Review, which considers such a broad range of issues that 
directly affect private shareholders, and which may lead to fundamental changes to our 
position as owners, has apparently been allowed to proceed this far without direct private 
shareholder representation, or even any acknowledgement of the case for representation. 
 
We believe that private shareholders should have been properly represented on the 
Consultative Committee from the start.  We hope to meet with senior Review officers at the 
earliest opportunity to discuss how this situation has arisen and how it may be rectified. 

                                                           
2 Para.7.3, Modern Company Law for a Competitive Economy, March 1998. 
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Question 55 
(a) Are the proposals to set up a new series of Working Groups to take forward key 

aspects of the Review set out in paragraph 9.4 acceptable? 
 
Broadly, yes. 
 
Our problem is with the composition of the bodies to which the Working Groups report, 
not with the Working Groups themselves. 
 
(b) is the list of issues which it is proposed that these Groups should address, in 

Annex I, appropriate and complete? 
 
No.  The problems associated with nominee accounts are a major issue for many 
private shareholders, and need to be addressed urgently. 
 
It is becoming increasingly difficult and expensive to hold shares in the traditional 
certificated form: the progressive reduction in settlement times under CREST, penalties for 
late settlement, inertia selling and the restriction of many broker services (such as access to 
new issues) to nominee account-holders are increasingly pressuring many private 
shareholders into holding their shares in nominee accounts or under sponsored 
membership. 
 
Most stockbrokers do not offer sponsored membership, or charge prohibitive fees for the 
service.  For investors in self-select PEPs, ISAs and SIPPs, nominee accounts are the only 
option: sponsored membership or share certificates are simply not on offer. 
 
These pressures to move into nominee accounts have resulted in the disenfranchisement of 
a large and growing number of private shareholders: we have ceased to be the legal owners 
of our shareholdings, and it becomes difficult or expensive for us to exercise our 
membership rights: to raise motions, stand for election, attend and speak at general 
meetings, and to receive company information and shareholder benefits.  As a result, it is 
often very difficult for us to find out the true state of affairs in our companies, or to exercise 
our responsibilities as owners. 
 
There are various possible approaches, some of them complimentary, to this problem: 
• Considering the US model, where shareholders' rights appear to be effectively 

preserved within the equivalent of nominee accounts; 
• Restoring our legal ownership of nominee shareholdings;    
• Restoring full ownership rights over shares held in nominee accounts: to vote, attend 

and speak at general meetings, and receive information and shareholder benefits; 
• Making the 'name on register' facility under CREST available to shareholders in 

nominee accounts, as it is for sponsored members; 
• Allowing shareholdings in PEPs, ISAs and SIPPs to be held in sponsored membership 

accounts.  


