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INTRODUCTION 
 
The UK Shareholders' Association (UKSA) is the only democratically-governed and independent 
body representing private shareholders throughout the UK.  The Association was originally 
formed as a result of concerns about the lack of effective accountability of directors to their 
shareholders, and we have continued to take an active interest in this area although we also address 
many other issues that are of concern to private shareholders. 
 
The Association has neither the expertise nor the mandate to comment on the regulation of private 
companies.  Throughout this document, therefore, our responses relate solely to companies quoted 
on recognised stock exchanges. 
 
Directors' remuneration 
Our main policy in relation to the Companies Act would address the perennial difficulty 
shareholders face in exercising any sort of control over directors' remuneration, by requiring that a 
company's board of directors do not award themselves total annual remuneration in excess of an 
amount authorised by the shareholders. The existing procedures for deciding board remuneration 
would appear to present every board of directors with a straightforward and unavoidable conflict 
of interests of the kind addressed by this consultation.  However, we recognise that the present 
Law Commission project does not 'examine the amount of directors' remuneration' (paragraph 
1.55), and that the DTI's wider review 'will provide an opportunity to examine the responsibilities 
of shareholders in relation to directors' pay' (footnote 91).  Accordingly, we have not addressed 
this issue further in the current response. 
 
Directors' participation in share placings 
Another area of concern is the much increased use of share placings instead of the traditional rights 
issues.  Such placings, when issued at a discount to the prevailing market share price, transfer 
value in the company from those shareholders who are not invited to participate in the placing to 
those shareholders and other parties who are invited to participate.  This may be in breach of the 
directors' duty to deal fairly as between different shareholders.  It is of particular concern to private 
shareholders because we are the only parties who are generally not invited to participate in share 
placings in our own companies' shares. 
 
However, the major point of relevance to this consultation arises when company directors 
themselves participate in such a share placing.  A conflict of interest clearly arises here, since the 
greater the discount at which the placing is offered, and the larger the offering, the more the 
directors and other participants benefit at the expense of those minority shareholders who are 
excluded.1 
 
This issue has not been explicitly raised in the consultation document.  However, we hope the 
Commission will agree that it relates to the regulation of directors' conflicts of interest and 
therefore  falls within the scope of the present consultation, and that Part X of the Companies Act 
is an appropriate vehicle for constraints on this practice. 

                                                           
1 Our concern here is not with shares issued to directors as a part of their remuneration and incentive 
packages: these should be addressed separately, through controls on directors' remuneration. 
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PART 1: CENTRAL GENERAL QUESTIONS 
 
Q1. Should detailed substantive amendments be made to Part X? 
 
Yes. 
We would support certain amendments, as described below, and we would support constraints on 
the participation of company directors in share placings, as described above. 
 
 
Q2. Should large parts of Part X be repealed (for example, because they duplicate areas 
covered by the general law)? 
 
Those parts that we have considered, and which are commented upon below, should not be 
repealed.  They provide protections for shareholders which are not readily available through use of 
the general law, because the general law is far too general and non-specific, creating significant 
uncertainty as to its application in particular cases, and is far too difficult to enforce. 
 
 
Q3. Should part X be disapplied where appropriate self-regulatory rules exist? 
 
No. 
By their nature, self-regulatory bodies tend to reflect the interests of the relevant industry.  The 
difficulty of ensuring consumer representation (in this case representation of private shareholders) 
on such bodies means there is a constant risk that existing rules protecting consumer interests will 
be eroded. 
 
The existence of regulations in Part X of the Companies Act provides an assurance that the 
relevant protections will not be eroded without parliamentary approval. 
 
  
Q4. Should Part X be rewritten in simple language? 
 
Yes 
 
 
Q5. Should Part X be decriminalised? 
Q6. Should directors' duties under the general law be codified? (This involves deciding on 
the standard of the duty of care). 
Q7. Should there be a non-binding but authoritative statement of directors' duties under the 
general law? (paragraph 1.13) 
 
Although we would support in principle measures that clarified the nature of directors' duties, and 
ensured more effective enforcement of those duties, we do not feel qualified to comment further on 
how these ends might best be achieved.  
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PART 2: GUIDING PRINCIPLES FOR REFORM 
 
Q8. Consultees are asked whether, in their view, the appropriate principles to guide reform 
in this area, are those set out at paragraph 2.17 above; and/or whether some other, and if so 
what, principles should apply for that purpose. (paragraph  2.17). 
 
Yes; and we do not have any further principles to propose. 
 
 
SECTION A: PART X OF THE COMPANIES ACT 1985 
 
PART 4: SUBSTANTIVE IMPROVEMENTS 1: SECTIONS 312-323 OF THE 
COMPANIES ACT 1985 
 
Sections 312-316: Payments to directors for loss of office, etc 
 
Q10. Option 1: No Change 
Consultees are asked whether, if retained, sections 312-316 should be retained without 
amendment. (paragraph 4.43) 
 
No. 
We describe below those proposals on which we have a view. 
 
 
Option 7: Non-contractual payments received for loss of other offices 
 
Q16. Consultees are asked: 
 
(i) whether they consider that section 312 should require approval of uncovenanted 
payments made to a director in respect of the loss of some other position in the company, or 
its group, apart from that of director (a) if he loses that position at the same time as he loses 
his office as a director, or (b) whenever he receives such a payment; 
 
(ii) whether they consider that sections 312-316 should apply to any such payments which 
are covenanted as well (paragraph 4.53). 
 
(i) Yes, we would strongly support such a reform. 
Compensation for loss of office is a frequent cause of concern to private shareholders, most 
particularly where it appears that a director is being 'rewarded for failure'. 
 
This loophole creates major scope for abuse and should be closed.  Controls applying to directors'  
compensation for loss of office as directors have little value unless they apply equally to 
compensation received by those same directors in connection with other positions in the company. 
 
(ii) No. 
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We recognise that a board must be in a position to meet the company's contractual obligations 
without having to gain approval from shareholders. 
 
 
Option 8: Deem payments approved if notified and members raise no objection to the 
proposed payment within a specified period. 
 
Q17. Consultees are asked whether they agree with our provisional view that sections 
312-314 should not be amended so as to permit a company to dispense with approval of the 
company in general meeting if notice is given to members and there is no objection from a 
specified proportion of members within a specified period (paragraph 4.54). 
 
Yes.  We strongly agree with the Commission that this option should be rejected. 
 
 
Option 11: Reinforce section 316(3) by requiring companies to disclose in their annual 
accounts particulars of the calculation of compensation paid to a director. 
 
Q20. Consultees are asked whether they consider that particulars of a severance payment 
made to a director should be included in the annual accounts and, if so, what in their view 
these particulars should cover and when the disclosure requirement should arise. (para 
4.60) 
 
Yes. 
As stated earlier, compensation for loss of office is a frequent cause of concern to private 
shareholders, most particularly where it appears that a director is being 'rewarded for failure'.  A 
requirement for disclosure should encourage boards to take a robust line where appropriate. 
 
The present requirement is that the aggregate amount paid to all directors for loss of office during 
the financial year be disclosed. 
 
This should be strengthened to require, at the very least, that the total amount of compensation 
paid to each affected director be disclosed separately. 
 
Disclosure of compensation has little merit if it excludes large parts of the total costs and liabilities 
incurred by the company in connection with the director's loss of office.  
 
Accordingly, the figures disclosed shown should include: 
• all associated severance payments, any additional liabilities or increases in existing liabilities 

taken on by the company (such as increased or accelerated pension entitlements) and other 
non-financial benefits to the director (such as continued use of company assets or the transfer 
of ownership of company assets - usually cars - to the directors); 

• all such costs incurred in connection with loss of office as a director of the company, or of any 
other office in connection with the management of the company's affairs or of any office as 
director or otherwise in connection with the management of the affairs of a subsidiary. 
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Option 12: Extend section 312 to cover the situation where the payment is made by a 
company to a director of its holding company in connection with loss of office as such 
director. 
 
Q 21. Consultees are asked whether section 312 should apply to payments made by a 
company to a director of a holding company in connection with his loss of office as such 
director and, if so, whether the requirement for such disclosure and approval should be 
satisfied in both companies (other than a wholly-owned subsidiary). (paragraph 4.61) 
 
Yes.  
The existing loophole should be closed: such payments should always be disclosed to shareholders 
in the holding company; they should also be disclosed to shareholders in the subsidiary unless it is 
wholly owned by the holding company. 
 
 
Section 318: Directors' service contracts (1) 
 
Option 1: No change 
 
Q36. Consultees are asked whether section 318 should be retained as it is. 
 
No. 
We describe below those proposals on which we have a view. 
 
 
Option 2: The Secretary of State should have power to disapply section 318 to the extent that, 
in the Secretary of State's opinion, a company is already bound by sufficient comparable 
disclosure obligations under the Listing Rules. 
 
Q37. Consultees are asked whether the Secretary of State should be able to disapply section 
318 to the extent that, in the Secretary of State's opinion, a company is already bound by 
sufficient comparable disclosure obligations under the Listing Rules. (paragraphs 4.136). 
 
No. 
Given that 'the cost saving value of this measure is likely to be small' (para.4.135), the potential 
benefit is limited. 
However, our major concern is that the Listing Rules are themselves subject to change and that 
parts of section 318 might be disapplied by the Secretary of State on the grounds of duplication, 
but that the comparable disclosure obligations in the Listing Rules might themselves be removed 
at a later date. 
Applying section 318 in its entirety ensures that disclosure obligations cannot disappear without 
proper parliamentary sanction. 
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Option 3: Extend section 318 to contracts for services and non-executive directors' letters of 
appointment. 
 
Q38. Consultees are asked whether they agree with our provisional view that: 
 
(i) section 318 should require the disclosure of contracts for services and not just contracts of 
service; and that 
 
(ii) section 318 should apply to letters of appointment for non-executive directors. 
(paragraph 4.139) 
 
Yes. 
These loopholes in the existing law should certainly be closed. 
 
 
Option 4: Repeal of subsection (5) (Director to work abroad) 
 
Q39. Consultees are asked: 
 
(i) whether they agree with our provisional view that section 318(5) should be repealed, and, 
if so, whether the Secretary of State should be given power to exempt prescribed 
information from disclosure in the case of directors working wholly or mainly abroad; and 
 
(ii) whether, if there continues to be an exemption or a power to give exemption in respect of 
service contracts which require a director to work wholly or mainly abroad, it should be 
made clear that, in the case of a contract which requires a director to work abroad and in 
the UK for different periods of the contract, the exemption or power applies only in relation 
to the period for which he actually works mainly abroad. (paragraph 4.144) 
 
(i) Yes, section 318(5) should be repealed. 
We agree that 'as business becomes increasingly global, the exemption may be applicable to a 
growing number of directors and may be used to avoid disclosure more frequently.' (paragraph 
4.143). 
Disclosure requirements relating to the service contracts of directors in UK-quoted companies 
should be the same regardless of where a director works. 
 
However, the Secretary of State should not be given the power to exempt prescribed information 
from disclosure for directors working abroad, for the same reasons. 
 
(ii) If the exemption were to continue, yes we would certainly wish it to be strictly limited to those 
periods for which a director actually worked mainly abroad. 
 
 
Option 7: Allow public inspection of directors' service contracts 
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Q42 Consultees are asked whether the statutory register ought to be open to public 
inspection (a) in the case of all companies, or (b) in the case of companies listed on the Stock 
Exchange or AIM only (paragraph 4.152). 
 
Yes. 
The statutory register should be open to inspection by members of the public, even if they are not 
members of a company.  Our particular concern is for existing shareholders in nominee accounts, 
who are excluded by the current statutory formula and would benefit from the proposed change. 
 
(a) we cannot comment on unquoted companies; 
(b) given that stock exchanges other than the London Stock Exchange main market and AIM may 
be recognised in future, this right should cover all quoted companies listed on recognised 
exchanges. 
 
 
Section 319: Directors' service contracts (2) 
 
Option 1: No change 
 
Q43. Consultees are asked whether section 319 should be retained in its current form. 
 
No. 
We describe below those proposals on which we have a view. 
 
 
Option 2: Reduce the statutory period in section 319(1) from 5 years to 1, 2 or 3 years. 
 
Q44. Consultees are asked: 
 
(i) whether the statutory period in section 319(1) should be reduced to (a) one year, (b) two 
years, or (c) three years; 
 
(ii) whether any reduction of the statutory period should apply either (a) to both listed and 
unlisted companies, or (b) only to listed companies. (paragraphs 4.168) 
 
(i) Yes. 
The statutory period should be reduced to (c) three years. 
 
Major improvements in corporate governance have been achieved since 1985, and one key 
improvement has been the reduction in the length of service contract that is generally regarded as 
acceptable.  We cannot envisage a situation in which anything approaching a five-year contract 
would be seen as appropriate by present-day shareholders. 
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Terms of one year or less are now considered best practice, and the Combined Code requires that 
exceptions be reported and explained to shareholders.  This provides sufficient flexibility for 
companies that may need to acquire and retain key directors for a longer period, and are prepared 
to justify the longer term to shareholders. 
 
However, we cannot envisage a situation in which a service contract in excess of three years would 
be seen as appropriate by most present-day shareholders; such a contract should certainly not be 
granted to directors without the approval of shareholders.  This constraint should have the force of 
law.     
 
We note that if the present trends continue, three-year terms may also come to be seen as 
unacceptable.  In this case, the Listing Rules could be changed to enforce shorter terms for listed 
companies without further alteration to the Companies Act.   
 
(ii) This reduction should certainly apply to listed companies. 
We cannot comment on whether it should also apply to unlisted companies. 
 
 
Option 3: Amend section 319 to prohibit (without shareholder approval) the creation of 
"rolling contracts" having a notice or contract period in excess of the period permitted by 
section 319. 
 
Q45. Consultees are asked whether section 319 should be amended to prevent "rolling 
contracts" for a period exceeding the maximum term permitted by section 319 unless they 
are first approved by ordinary resolution. (paragraphs 4.169) 
 
Yes. 
Rolling contracts that may put a company under an obligation to employ a director for longer than 
the statutory period should not be permitted without shareholder approval. 
 
 
Option 4: Deem terms approved if notified and members raise no objection to the proposed 
term within a stipulated period. 
 
Q46. Consultees are asked whether they agree with our provisional view that section 319 
should not be amended so as to permit a company to dispense with approval of the company 
in general meeting if a notice was given to members and there is no objection from a 
specified proportion of members within a specified period. (paragraph 4.171) 
 
Yes.  We absolutely object to this proposal. 
From our own experience, we would argue strongly that it can be extremely difficult for private 
shareholders in particular to establish contact with one another and coordinate their objections to a 
company proposal - and that this is well-nigh impossible for most shareholders in nominee 
accounts.   
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Any directors wishing to grant themselves excessively long terms of employment should be 
obliged to actively obtain shareholder approval; they cannot be allowed to rely on the inertia of 
shareholders, many of whom are not in a position to register their objections. 
 
 
PART 9: FURTHER OPTIONS: (1) CAN SECTIONS IN PART X BE REPEALED? (2) 
WOULD PART X BE IMPROVED IF IT WAS REWRITTEN? 
 
Option 1: Repealing sections in Part X 
 
Repealing groups of sections and relying on the general law 
 
Q91 Consultees are asked whether they consider that sections 312-316, 319, 320-22 and 
330-342 should be repealed and reliance placed on the general law. (paragraph 9.28) 
 
No. 
The consultation paper provides ample reasons why these sections provide protections and 
remedies for shareholders that are not offered by the general law. 


