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A. SUMMARY OF MAIN PROPOSALS, AND OTHER ISSUES 
 
1. Summary of Main Proposals 
 
Investment trusts might be subject to a more flexible resale regime than other companies, 
as long as savings schemes are the vehicles for those resales (section A2). 
  
Companies should be permitted to purchase and hold in treasury for subsequent resale or 
cancellation up to 10% of their issued share capital (q.1). 
 
Companies that wish to adjust their share capital should be required to obtain separate, 
time-limited approvals from shareholders for any or all of the following: 
• purchasing up to a specified number of shares; 
• cancelling up to a specified number of shares; 
• reselling up to a specified number of shares; 
• suspension of pre-emptive rights up to a specified number of shares (q.3). 
 
Treasury shareholdings should be disclosed (q.4). 
 
All rights and interests in the company's profits and assets should be suspended for shares 
held in treasury (q.5). 
 
Pre-emption rights must apply to the resale of treasury shares just as they would apply to 
the issue of new shares (q.6,a). 
 
Existing constraints on placings should be tightened up generally, rather than being 
loosened for treasury shares (q.6,b). 
 
Rights issues of treasury shares should be made easier and cheaper: regulatory disclosure 
requirements should be reduced, where the sole purpose of the rights issue is to manage the 
balance between debt and equity (q.6,c). 
 
Underwriting costs should not be necessary for rights issues of treasury shares (q.6,c). 
 
Allowing companies to sell treasury shares 'through the market' is not inherently 
objectionable, and is in principle preferable to placings; however, there is significant scope 
for abuse.  Such a mechanism should not be permitted unless regulators are confident that 
they will be able to identify and prove abuses (q.6,d). 
 
The same prohibitions that apply to new share issues should apply to resales from treasury 
(q.9, q.10). 
 
Treasury shares should reside with the issuing company, and not with any other party such 
as a holding company or subsidiary (q.11). 
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2. UKSA and Pre-emptive Rights 
 
The UK Shareholders' Association (UKSA) is the only democratically governed and 
independent body representing private shareholders across the UK.  Private shareholders 
are the overwhelming majority of shareholders, by number, but are also most vulnerable to 
actions by company directors and corporate advisers that benefit the major shareholders 
(and some outside parties) at the expense of the rest. 
 
In principle, we support reforms that allow companies more freedom to increase the 
efficiency of their capital structures for the equal benefit of all shareholders. 
 
However, it is clear that aspects of these proposals may weaken pre-emptive rights, leaving 
us even more vulnerable to the creeping transfer of value in companies from smaller 
shareholders to other parties. 
 
Transfers of value are most likely to occur because company directors and advisers use 
Placings as the easiest means of adjusting capital, without considering the interests of their 
smaller shareholders.  Placings discriminate directly between different groups of 
shareholders: the issuing of shares to some shareholders and to outside parties, at a 
discount to the prevailing market price, effectively transfers value and voting control to 
those participants at the expense of those shareholders who are not invited to participate. 
 
In the long term,  this is highly damaging to private shareholders. 
 
Pre-emptive rights undoubtedly place constraints on company directors.  That is right and 
proper: it is a primary duty of company directors to promote the interests of all their 
shareholders equally.  It is crucial that these and other necessary constraints are not 
weakened further by the proposed reforms. 
 
Our response reflects this primary concern throughout. 
 
3. Investment Trusts 
 
The consultative document does not mention investment trusts.  Investment trusts differ 
from other companies in that their value derives directly from the market value of the 
underlying assets (the net asset value), which can be accurately determined on a daily basis.  
Existing shareholders in investment trusts can benefit significantly when new (or treasury) 
shares are issued at a premium to net asset value, or are sold at a discount to NAV. 
 
We note that investment trust savings schemes currently provide an efficient, effective and 
fair mechanism for issuing new shares at a premium to NAV, even though the shares issued 
in this way are not being released through the market. 
 
We therefore suggest that investment trusts might be subject to a more flexible resale 
regime than other companies, as long as savings schemes are the vehicle for those resales. 
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B. RESPONSES TO THE QUESTIONS 
 
General 
 
1. Should companies be permitted to purchase and hold in treasury for subsequent 
resale up to 10% of their issued share capital? 
 
Yes, in principle.  The greater flexibility this permits in managing capital should lead in a 
small but useful way to the more efficient deployment of capital in companies, and in the 
economy. 
 
However, we are concerned that this should be achieved without damaging the interests of 
private shareholders, and without creating opportunities for abuse. 
 
  
2. Should any such change to the law apply to both public and private companies? 
 
While we would support the principle of equal treatment, it is not within our remit to 
comment on the treatment of private companies. 
 
 
Possible additional requirements for purchases for treasury 
 
3. When asked to approve a purchase of shares, should shareholders be asked to 
approve it for cancellation or resale?  When a company announced its intention to 
purchase shares or when it announced an actual purchase of shares, should it be 
required to state whether the shares were to be resold or cancelled? 
 
No.   
 
Companies that wish to adjust their share capital should be required to obtain separate 
approvals from shareholders for any or all of the following: 
• purchasing up to a specified number of shares; 
• cancelling up to a specified number of shares; 
• reselling up to a specified number of shares; 
• suspension of pre-emptive rights up to a specified number of shares (see our response 

under 6a.). 
 
All such approvals would, of course, be time-limited as at present. 
 
However, we see no need to require that a company seeks approval for cancelling or 
reselling at the same time that it seeks approval for purchasing; and where a buyback of 
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shares has occurred, we see no need for a company to commit itself to the future resale or 
cancellation of those shares. 
 
A company should not require permission to hold shares in treasury.  However, it should 
not be able to either cancel or resell those shares without approval. 
 
 
Possible requirements applicable to holding shares in treasury 
 
4. Should treasury shareholdings have to be disclosed?  Would disclosure at each 
percentage point above 3% be sufficient? 
 
Yes.  In the interests of openness and orderly markets, treasury shareholdings should be 
disclosed, as follows. 
 
Announcements should be made when the percentage held reaches or falls below each 
round percentage point between 3% and 10%.  The percentage of treasury shareholdings 
should also be prominently disclosed in the annual report. 
 
 
5. Should the payment of dividends be suspended on shares held in treasury? 
 
Yes.  All rights and interests in the company's profits and assets should be suspended for 
shares held in treasury.  They must not carry voting rights and should be considered as, to 
all intents and purposes, not a part of the company's active share capital1. 
 
 
Possible requirements applicable to resale of treasury shares 
 
6. Should pre-emption rights apply to the resale of treasury shares?  Should a 
distinction be drawn between treasury shares sold on the open market and those sold 
at a discount? 
 
A number of separate issues and proposals are raised by the consultative document in the 
relevant section (paragraphs 5.8-5.12, pages 16-17).  These also cover our major concerns 
about the proposals.  We have therefore broken down this part of our response under 
various sub-headings.  The sub-headings also highlight a number of important related 
questions.  
   
6a. Should pre-emption rights apply to the resale of treasury shares? 
 

                                                           
1 The consultation creates a need to distinguish between shares that have been issued but are being held in 
treasury, and those issued shares that are held by other shareholders. 
Shares held in treasury may be considered as 'dormant share capital'.  
Where this document refers to a company's 'active share capital', it describes issued shares that are not 
being held in treasury. 



 
 Page 6 

Our primary concern is to ensure that the position of private shareholders is not further 
weakened as a result of the proposals. 
 
Pre-emption rights must apply to the resale of treasury shares in the same way that they 
apply to the issue of new shares, because the impact on those who cannot participate is the 
same.  Any suspension of pre-emption rights must be approved in advance by the 
shareholders, whether shares are to be sold via placings or 'through the market'. 
 
The document states the argument (5.11, p.16) that shares being resold from treasury 
should be subject to fewer constraints than shares that are being newly issued, because they 
are not increasing the share capital base but are restoring it to an earlier level.  We reject 
this argument: any issue or resale of shares that is not available on a proportional basis to 
all existing shareholders dilutes the ownership of those who cannot participate; any issue or 
resale made at a discount to the market price reduces the value of assets held by those who 
cannot participate. 
 
The fact that the active share capital base may have been reduced earlier, when the shares 
were bought in (possibly many years previously), is an irrelevance: the resale of those 
shares increases the active share capital, just as it would if they were being issued for the 
first time. 
 
6b. Should placings of treasury shares be easier than placings of new shares? 
 
We have already stated that share placings made at a discount to the prevailing market 
price, constitute a transfer of wealth away from shareholders who are not invited to 
participate.  Even where placings are made at the prevailing market price, they constitute 
an involuntary transfer of voting strength away from non-participating shareholders, which 
can be impossible to restore if a company's shares are illiquid.  The beneficiaries are 
generally major shareholders and institutions; ordinary private shareholders are almost 
invariably the losers. 
 
In general, we should like existing constraints on placings to be tightened up considerably.  
We are equally opposed to the placing of treasury shares.  Existing constraints should 
certainly not be loosened.  
 
6c.  Should rights issues of treasury shares be easier than rights issues of new shares? 
 
We recognise that rights issues are unpopular with many finance directors because of the 
associated costs and inefficiencies. 
 
We share their concern.  We believe that the cost of rights issues in general is unnecessarily 
high, and should be addressed through separate reforms, not by weakening the existing 
protections for minority shareholders. 
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There is particular scope for making rights issues of treasury shares both simpler and less 
cumbersome, by reducing the regulatory disclosure requirements and by disposing of 
underwriting costs. 
 
The stated purpose of the proposals under consultation is to allow companies 'an additional 
measure of flexibility…to enable companies to manage effectively the level of their 
capital…By managing the balance between debt and equity capital, it is argued, a company 
would be able to reduce its average cost of capital over the business cycle' (3.2, p.9). 
 
The disclosure requirements, and therefore the cost and delay of preparing rights issue 
documents, should be significantly reduced where the shares are being issued from 
treasury and the sole purpose of the rights issue is to manage the balance between debt and 
equity capital. 
 
Underwriting costs may also be dispensed with altogether in these cases: underwriting is 
generally considered necessary because a company requires a guarantee that a specified 
level of funding will be raised for a substantial purpose, such as an acquisition or a major 
refinancing of the company.  However, if the purpose of a share resale is purely to adjust 
the balance between debt and equity, as envisaged, there is no such requirement: no 
company activity depends upon a 100% take-up and therefore no underwriting is 
necessary. 
 
The argument that underwriting costs can best be avoided by selling treasury shares 
through the market (3.4,p.9) is therefore an irrelevance. 
 
6d. Should companies be able to sell treasury shares 'through the market'? 
 
The proposal to allow 'gradually selling treasury shares through the market as and when 
market conditions allow' (3.5, p.9), provided that they are sold 'at full market price' 
(5.12,p.17) is of considerable interest. 
 
Since this circumvents pre-emptive rights, it should fall within the same limits as placings 
(that is, no more than 7.5% of ordinary share capital should be issued through placings or 
'through the market' over any rolling 3-year period), and should be subject to the same prior 
approvals by shareholders. 
 
The mechanism is not inherently objectionable, and is in principle preferable to placings, 
but we seriously doubt that abuses can be prevented.      
 
The concept of 'full market price' is itself fraught with difficulty, since the market price 
normally falls whenever a significant quantity of shares is released into the market: the 'full 
market price' during the release is likely to be considerably lower than the 'full market 
price' immediately beforehand (and afterwards), unless the release is either very small or 
expertly handled.  It would be particularly difficult for companies that are not traded on 
SETS to release shares without significantly depressing the share price.  
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How would a regulator distinguish between the great majority of cases where the 'full 
market price' was inadvertedly depressed, and insider dealing, where rogue directors 
intentionally released shares clumsily, causing a significant fall in the 'full market price', to 
allow shares to be acquired by third parties at a temporarily depressed price? 
 
The consultation document does acknowledge the scope for rogue directors to manipulate 
the share price at 'price sensitive times' by the use of resales, and proposes that resales 
should not be permitted during these periods (5.16,p.17).  The share price is equally open to 
manipulation for insider dealing purposes at other times. 
 
We therefore do not believe any mechanism for releasing treasury shares into the market at 
'full market price' should be permitted, unless regulators are confident that they will be able 
to identify and prove abuses. 
 
 
7. Should members be required to approve a resale of treasury shares?  If so, should 
they also have to approve the maximum number and price range of shares to be sold?  
Should the validity of such approval be time limited?  Should there be a requirement 
for such approvals to be notified in, say, companies' annual reports? 
 
Members' approval should be required for the resale of up to a specified number of shares, 
and the approval should be time-limited (see above, q.3). 
 
Any share buybacks or resales that have been completed, and any approvals for buyback or 
resale that remain outstanding, should be notified in the company's annual report. 
 
 
8. Should there be a requirement for companies to announce in advance their 
intention to resell treasury shares?  If so, would it be sufficient for companies to 
indicate this fact in their annual reports? 
 
Requirements for prior approvals from shareholders (see above, q.3) and for appropriate 
disclosures in the annual report (see above, q.7) should be sufficient. 
 
 
9. Should there be a prohibition on companies reselling shares from treasury at price 
sensitive times? 
10. Should there be a prohibition on the resale of shares held in treasury whilst a 
company was subject to a takeover bid unless there was prior or explicit shareholder 
approval? 
 
In response to both questions: the same prohibitions that apply to new share issues should 
apply to resales from treasury. 
 
 
Other issues 
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11. If treasury shares are to be permitted, should there be any restriction on 
companies using their subsidiaries to purchase, hold and resell treasury shares on 
their behalf? 
 
We would question the purpose of using subsidiaries for this purpose.  By definition, 
treasury shares should reside with the issuing company and not with any other party.  This 
should also substantially reduce the scope for abuse and should ensure full visibility. 
 
 
12. Should there be any requirements beyond those in the Second Company Law 
Directive relating to the way share buybacks are treated in a company's accounts? 
 
No. 
 
 
13. Should any further information be required to be included in the annual report?  
Two possibilities are referred to in questions 6 and 7 above (sic).  One further 
possibility might be to require companies to disclose their policy towards the 
acquisition, holding and resale of treasury shares. 
 
As stated earlier (q.7), companies should be required to disclose in the annual report any 
share buybacks or resales that have been completed, and any approvals for buybacks or 
resales that remain outstanding. 
 
While we would also consider it desirable for companies to disclose their policies in this 
area to shareholders, we see no need for compulsion. 


