
 

EDITED EXTRACT FROM UK SHAREHOLDERS’ ASSOCIATION LETTER 

TO THE TAKEOVER PANEL, October 2, 2012 

 
Dear Sirs, 

The Proposed Merger of BAE Systems and EADS 

UKSA has written to Mr Dick Olver and Sir Peter Mason KBE, directors of BAE Systems, to 
ask them to use every endeavour to secure the effective enfranchisement, even though not 
legally required, of every nominee account user.  UKSA has no opinion on the merits of the 
proposed merger, but regards it as a scandal that it may be decided with most of its private 
investors denied any say.  That is truly shocking and we urge the Panel to use at least its 
moral authority to see that this does not come to pass. 
 
The proposed merger between EADS and BAE Systems is a matter of great public interest 
and importance, naturally being debated by politicians but something which surely ought to 
be decided by those who have invested in the companies.  How many of BAE Systems’ 
investors will be given the chance to do this is surely also of great public importance: the UK 
Shareholders’ Association thinks so and hopes the Panel will not only agree but use its 
influence, in all ways possible, to maximise participation, so that the decision is made fairly 
and equitably. 
  
The Panel’s attention has previously been drawn to concerns about the treatment of 

investors using nominee accounts, who are normally denied a vote in takeovers by schemes 
of arrangement.  The UK Shareholders’ Association is writing now to suggest that, if the 
manner in which takeovers – and mergers – are conducted requires a body to ensure that 
they are conducted fairly, then the disenfranchisement of those with an economic interest in 
the outcome really ought to be a matter of concern to that body, that body being, of course, 
the Takeover Panel. 
 
While there will be major investors who choose to use nominees merely to disguise their 
true nature, or for some other commercial reason, many private investors are given no 
choice.  Users of ISAs and SIPPs have no choice and many brokers also choose to give their 
clients virtually no choice.  The fact is, the nominee gets the vote, even though it has no 
economic interest, whereas the investor, whose money it is, does not.  With nominee 
accounts, the beneficial owner is not the legal owner.  While some nominees may vote 
anyway, discounting the interests of their clients, many will simply not vote, which then 

ensures an unrepresentative outcome. 
 
In a straightforward takeover or merger (of which there is a declining number) the use of a 
nominee account probably makes no difference to the outcome, because nominees will 
generally make any offer known to their clients.  This is not the case with a scheme of 
arrangement, which is regarded as a ‘corporate action’ and usually excluded from matters 
which nominees pass onto their clients.   
 

The worst of it is, the disenfranchisement of a substantial portion of the equity – 
potentially more than three quarters in the case of BAE Services – makes it far 
easier for companies to obtain the 75% majority they need, because it is only of 
those voting.   
 
Whereas to exercise the squeeze-out in a conventional takeover the acquirer needs to 
acquire as much as 90% of the equity from willing sellers, in the case of a scheme of 
arrangement it needs no minimum participation level at all.  This is based upon a legal 
precedent which the High Court feels obliged to follow even though it defies common sense.  
As long as those actually voting give it a 50% majority of members in favour, holding at 
least 75% of the shares voted, the acquirer can obtain, by default, all of the equity, 100%.   
 
Some might think that the exclusion of even a few from participating in such voting is 
reprehensible, but disenfranchised nominee account users may well exceed the 10% margin 

which can be legally ignored in a straightforward takeover or merger.  This situation surely 
cannot be justified on any democratic, equitable or moral basis. 
 

Yours faithfully, Eric Chalker, Policy Co-ordinator 


