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1. Introduction 

 We have read the consultation paper (CP 21/13) and responded to the specific 

consultation questions in Section 3 of our response below. We also have a 

number of general observations which we have summarised here in the 

Introduction. 

 We agree with the FCA’s belief that ‘firms should be competing vigorously in 

the interests of consumers’ – although we question whether this is synonymous 

with the ‘higher level of consumer protection in retail financial markets’ that the 

FCA wants to see. The former is about changing culture and behaviour so that 

firms consistently focus on what is in the best interests of their customers 

(actual or potential). This is not the same as the FCA taking further action to 

minimise harms to consumers. The latter is all about regulation and stopping 

bad behaviour by service providers rather than promoting good behaviour. 

 The word ‘culture’ only occurs in three places in the consultation paper. There 

is little serious discussion in its role in ensuring good consumer outcomes. 

Simply setting a ‘consumer duty’ is not going to change culture within the 

industry. 

 There are undoubtedly many very ‘professional’ firms within the financial 

services industry which do try to ensure the best possible outcomes for their 

customers. However, in too many cases consumer outcomes remain poor or, at 

best, ‘good in parts’.  

 There are a number of reasons why consumers are at a disadvantage when 

buying financial services nearly all of which are well understood by the FCA. 

Many are referred to in the consultation paper. They include: 

5.1. Asymmetry of information; 

5.2. Lack of detailed knowledge and understanding on the part of many 

consumers; 

5.3. The often long-term nature of outcomes when buying investment 

products;  

5.4. The lack of certainty and predictability in forecasting even approximate, 

let alone precise, outcomes; 

5.5. By their nature services are hard to assess in advance; the buyer often 

cannot tell before they buy exactly how good or appropriate to their 

needs the standards of service from the supplier will be; often they 
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have to rely on assurances given by the supplier at the time of 

purchase. 

 All these factors are ‘givens’. They are features or ‘pitfalls’ that exist for 

consumers when buying financial services. The scope to change them is 

limited. This needs to be recognised by the FCA and consumers. Pretence at 

anything else is unhelpful. 

 The problem is compounded by the fact that too many firms still treat the 

relationship as if it were short-term and transactional when what the customer 

wants and needs is a long term relationship based on trust. This is evidenced 

by consumer’s reluctance to change their bank despite receiving poor service 

and being sold unsuitable ‘products’. 

 What the FCA needs to address to prevent consumer harms is to stop firms 

exploiting these inherent market weaknesses to ensure good outcomes for 

themselves at the expense of their consumers or customers.  

 This brings the discussion back to ‘culture’ within financial services firms. Many 

firms say that they want to achieve good outcomes for those who buy their 

products or services. There can be little doubt that in many cases these 

statements (written or oral) are sincere. The problem is that they often do not 

translate into the demonstrable fulfilment of promised outcomes.  

 The reason for this is that while many firms may subscribe to the principle of 

putting customers first and wanting to ensure good outcomes, the rewards that 

the firm offers to its staff, and the behaviours that receive praise, 

encouragement and approval from senior management are designed to ensure 

that employees focus on outcomes that are best for the business. This typically 

means achieving sales targets, winning new business, managing down the cost 

of claims (e.g. in insurance), rebuffing legitimate complaints and other action to 

reduce costs. Marketing functions presented with a fairly standard ‘commodity’ 

product spend their time devising doubtful differentiating factors or simply 

developing ways of confusing the market by presenting the charging structures 

so that comparisons are difficult. This is, in part, what they are paid to do. 

 It is notable that all these incentives and the outcomes they are designed to 

drive are essentially short-term in nature, easily definable and readily 

measurable. This is in sharp contrast to the outcomes for consumers which are 

often long-term in nature, much harder to predict, less easy to control and less 

easy to measure objectively. 

 It is also notable that it is these short-term, internal reward mechanisms within 

companies that determine culture within the organisation. In this situation firms 
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will always seek to achieve outcomes that are best for the firm rather than the 

customers. This is what the FCA needs to focus on if it is to devise ways of 

ensuring better outcomes for consumers. 

 While the FCA’s goals in trying to ensure the best possible outcomes for 

consumers are laudable we don’t believe that more rules (‘cross-cutting’ or 

otherwise) are likely to have much impact. There is evidence that the FCA 

already has too many rules. 

 We also believe that it would be much better to focus on introducing a ‘Duty of 

Care’ on the part of firms rather than a ‘Consumer duty’. A ‘duty of care’ is a 

concept that is well understood and has a degree of legal status. The term 

‘Consumer duty’ is an FCA construct which has no widely accepted meaning or 

currency.  

 We comment further on these issues in our responses (below) to the numbered 

questions in the consultation paper. 
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2. About UKSA  

 UKSA (United Kingdom Shareholders' Association) is the oldest 

shareholder campaigning organisation in the UK. We are a not-for-profit 

company that represents and supports shareholders who invest in the stock 

market. 

 There are many agents and intermediaries active in financial markets. Unlike 

them, we are an organisation solely representing people who are investing their 

own money. 

 UKSA was formed to provide private shareholders with a voice, influence and 

an opportunity to meet like-minded fellow investors. It is structured as a non-

profit making company with annual subscriptions. An elected Chairman and 

Board of Directors (all volunteers and individuals with a wide range of 

backgrounds and experience) monitor a regional organisation. Each region 

benefits from oversight by an elected regional Chairman and Committee. 

 We build relations with regulators, politicians and the media to ensure that the 

voice of individual shareholders is reflected in the development of law, 

regulation, and other forms of public policy.  
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3. Answers to your numbered questions 

Q1: What are your views on the consumer harms that the 
Consumer Duty would seek to address, and/or the wider context in 
which it is proposed? 

 We agree that all the ‘harms’ identified by the FCA reflect practices by financial 

services firms that are deliberately designed to distort the market in a way that 

favours the product / service providers at the expense of consumers. We agree 

that, as far as it possibly can, the regulator should take robust action to stop 

these practices. In some instances it might be possible to outlaw them (e.g. 

firms sending out revised terms and conditions without stating clearly what the 

changes are and the implications of these changes for both the consumer and 

the provider). Where it is not possible to outlaw deliberate bad practice the 

regulator should make it clear that it will take whatever action is appropriate (for 

example, fines or removal of authorised status) to discourage firms from 

adopting these practices.  

 We are not however, persuaded by the idea of introducing a ‘Consumer Duty’. 

The concept of ‘duty of care’ already exists and the FCA should enforce this 

with the firms it regulates. The term Consumer Duty: 

21.1. is not currently recognised outside the FCA; 

21.2. has no current meaning other than the meaning the FCA chooses to 

give it; 

21.3. is likely to cause confusion in the market and among providers as to 

what it is and what it is supposed to achieve. 

 The term ‘duty of care’ is already well-understood. We believe that it is a more 

helpful and appropriate term. 

Q2: What are your views on the proposed structure of the 
Consumer Duty, with its high-level Principle, Cross-cutting Rules 
and the Four Outcomes?  

 If the FCA’s objective is to improve outcomes for consumers it would be better 

to start by specifying in detail the outcomes that the FCA wishes to promote 

before moving on to define the rules that are intended to ensure these 

outcomes are achieved.  

 While Chapter 4 “Outcomes” devotes 20 pages to writing about outcomes, the 

text is entirely process oriented. We cannot discern what outcomes the FCA 

believes that consumers should be achieving from their being served by the 
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financial services industry. We recommend a first-principles look at what a 

customer who is not an expert (since experts by definition do not need help or 

advice) achieve differently by being “helped” by the financial services industry 

as opposed to being an execution-only client. 

Q3: Do you agree or have any comments about our intention to 
apply the Consumer Duty to firms’ dealings with retail clients as 
defined in the FCA Handbook? In the context of regulated activities, 
are there any other consumers to whom the Duty should relate? 

 We agree with the scope of ‘retail clients’ set out in your para 3.4.  

 We have some concern about the second sentence of the question. You have 

in the past used your regulatory perimeter as an excuse for inaction. Here, the 

phrase ‘In the context of regulated activities’ is superfluous except as a warning 

not to suggest anything outside the perimeter. The opening paragraph of 3.3 

beginning ‘The financial services we regulate are defined in statute through our 

perimeter’ could be said to be delivering a similar message. 

 Your perimeter may limit your ability to act but not your ability to diagnose. You 

have many weapons available within your authorised powers to achieve 

desirable outcomes outside your perimeter. We hope that the wording is a 

residue of the old FCA and are encouraged that  the new FCA has shown itself 

more willing to pursue all areas of potential harm.  

 

Q4: Do you agree or have any comments about our intention to 
apply the Consumer Duty to all firms engaging in regulated 
activities across the retail distribution chain, including where they 
do not have a direct customer relationship with the ‘end-user’ of 
their product or service?  

 We agree the proposal. Segmenting regulations across different sections of a 

supply chain just encourages gaming of the system. See also Q3 above. 

Q5: What are your views on the options proposed for the drafting of 
the Consumer Principle? Do you consider there are alternative 
formulations that would better reflect the strong proactive focus on 
consumer interests and consumer outcomes we want to achieve? 

  

 We strongly prefer Option 2: ‘A firm must act in the best interests of retail 

clients’. 
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 The wording in Option 1 - ‘good outcomes’ - is very weak. 

Q6: Do you agree that these are the right areas of focus for 
Cross-cutting Rules which develop and amplify the Consumer 
Principle’s high-level expectations? 

 It is not clear what a ‘cross-cutting’ rule is. It is not explained in the consultation 

paper. 

 The paper starts that ‘the Consumer Principle sets out an overarching standard 

of conduct’.  However, standards of conduct within organisations tend to be 

driven by organisational culture – not by rules. The FCA already has what has 

been described as a ‘labyrinthine rulebook’1 and questions have already been 

raised as to how effective this is in supporting the regulation the FCA seeks to 

apply. We question whether more rules are needed. 

 The main problem is that, despite what many financial services firms might 

claim, the culture that they espouse is one which gives priority to successful 

outcomes for the firm – not the customers. St James’ Place, for example, has 

been criticised for providing lavish rewards to those who contribute most to the 

success of the firm by winning new business. We are not aware that the firm 

pays out large rewards to employees who achieve successful outcomes for 

customers.  

 It is hard to see what difference the introduction of more rules (cross-cutting or 

otherwise) will make to change behaviours in this respect. 

Q7: Do you agree with these early-stage indications of what the 
Cross-cutting Rules should require?  

 The question is unclear. Is the consultation referring to the three key 

behaviours? We can find no other references to ‘early-stage indications’ in the 

consultation document.  

 Without further clarification we cannot give a meaningful answer. However we 

confirm that we consider all three key behaviours mentioned in para 3.25 are 

essential from the perspective of consumers. 

Q8: To what extent would these proposals, in conjunction with our 
Vulnerability Guidance, enhance firms’ focus on appropriate levels 
of care for vulnerable consumers?  

                                            

1 FCA and its labyrinthine rulebook need a serious shake-up; Jonathan Ford, FT 21.7.19 
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 We are unable to give a view on this. 

Q9: What are your views on whether Principles 6 or 7, and/ or the 
TCF Outcomes should be disapplied where the Consumer Duty 
applies? Do you foresee any practical difficulties with either 
retaining these, or with disapplying them?  

 We can see no reason to disapply Principles 6 and / or 7 or the TCF outcomes. 

We would expect the Consumer Duty or (preferably) a Duty of Care to reinforce 

the achievement of these outcomes. 

Q10: Do you have views on how we should treat existing Handbook 
material that relates to Principles 6 or 7, in the event that we 
introduce a Consumer Duty?  

 The FCA should use this as a starting point and revise and build on it. There is 

no reason to start again from scratch; in moving away from principles that are 

already well-established there is a greater risk of causing confusion among 

both consumers and providers.  

Q11: What are your views on the extent to which these proposals, 
as a whole, would advance the FCA’s consumer protection and 
competition objectives?  

 They look as though they are a step in the right direction but we would prefer 

greater clarity in terms of the outcomes the FCA is seeking to achieve. 

Q12: Do you agree that what we have proposed amounts to a duty 
of care? If not, what further measures would be needed? Do you 
think it should be labelled as a duty of care, and might there be 
upsides or downsides in doing so?  

 We think that it probably does amount to a ‘duty of care’. If it doesn’t then it 

should be amended so that it can be labelled as a duty of care. This is a more 

meaningful term to most people (consumers and providers) that the term 

‘consumer duty’ 

Q13: What are your views on our proposals for the 
Communications outcome?  

 The outcome specified in the consultation paper (para 4.8) is defined as: 

‘Communications equip consumers to make effective, timely and properly 

informed decisions about financial products and services.’ 
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 This is a reasonable start but it requires more detail. It is interesting to note that 

4.9 and 4.10 basically describe what this means for firms rather than what it 

means in terms of outcomes for consumers. 

 The following sections of the paper, 4.11 to 4.23 are essentially a list of 

processes and procedures that firms need to go through when selling or 

promoting a product to ensure that it is appropriate – which is fine, although it 

has to be said that these are not ‘outcomes’. 

 There is comment in 4.24 and 4.25 about what this would mean for consumers. 

Interestingly, this focuses heavily on the concept of consumers being given the 

information and having the confidence to make their own decisions. That also is 

fine but it ignores the fact that many consumers want advice that is clear and 

demonstrably expert and unbiased from a financial adviser they can trust. In 

many cases they may not have the time, inclination and confidence to be sifting 

a lot of information on a range of financial products, some of which they may 

not possibly be able to understand fully, with a view to making a sound 

decision. 

 It is also interesting that, while ‘trust’ is mentioned occasionally in the 

consultation paper, issues of ‘trust’ and ‘relationship’ between the customer and 

the financial services provider are not discussed or considered in any 

meaningful way. Yet ‘trust’ is a fundamental outcome that one might expect 

firms to be wanting to achieve for their customers. Far too many financial 

services firms continue to treat the relationship with their customers as being 

‘transactional’ rather than one of developing a long term relationship, built on 

trust and in which the evolving and changing needs of the customer are always 

the first priority.  

Q14: What impact do you think the proposals would have on 
consumer outcomes in this area? 

 They will probably result in better information. However, as outlined in the 

response to Q13 above, it is not clear that they will necessarily result in the 

outcomes that many consumers wish for. They only partially deal with the issue 

of communication. 

 The examples of poor communication that are given are very disturbing. Small 

print in contracts that are sent on a mobile phone and can’t be read or contract 

alterations that are notified to the customer but with no indication of what the 

changes are or what their effect is are examples of terrible practice. They are 

examples of practices that are designed to reinforce asymmetry of power in the 

relationship and generally destroy trust. Rather than appearing to send a gentle 
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reminder to firms that this ‘isn’t very fair’, the FCA should be taking firm steps to 

stamp out this sort of practice. 

Q15: What are your views on our proposals for the Products and 
Services outcome?  

 The outcome specified in CP21 / 13 para 4.36 is defined as: 

‘Products and services are specifically designed to meet the needs of 

consumers, and sold to those whose needs they meet.’ 

 There are already rules in place to ensure that firms identify and understand the 

needs of their customers. The problem lies in the fact that while products may 

meet the needs of consumers they are often unnecessarily expensive. As a 

result they do not necessarily lead to what are likely to be the best outcomes for 

consumers.  

 As in the section above on Communications, much of the commentary is about 

what providers need to do (para 4.37), references to the current rulebook (4.38 

and 4.39) and what this means for firms (4.40 to 4.46). 

 The FCA seems to recognise that often products are designed to facilitate a 

transactional relationship between the customer and the provider (‘….when 

firms start out by considering what they can profitably sell to whom, rather than 

by identifying a consumer need which they can profitably serve.’ Para 4.31) 

rather than considering the longer term aspects of the relationship. Again, there 

is little attempt to explore the corrosive and damaging effect that this had on 

outcomes for consumer, trust in the FS industry and how this can be changed 

to achieve much better consumer outcomes. 

Q16: What impact do you think the proposals would have on 
consumer outcomes in this area?  

 We suspect that they would be limited. The proposals cover issues that firms 

should already be taking into account. Good firms already do this. The problem 

is that: 

53.1. Those firms pursue a policy of putting their own interests first are 

unlikely to be influenced by the proposals the FCA is making. 

53.2. Consumers are in a poor position to identify those firms that really will 

try to ensure the best outcome for them before they buy products or 

services from them. 
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Q17: What are your views on our proposals for the Customer 
Service outcome? 

 Para 4.61 summarises the outcomes that the FCA wants in this area. However, 

there is nothing here that is new. The outcomes stated are the ones that 

consumers have always wanted from service providers.  

 Despite the fact that it should be obvious what firms have to do, many still don’t. 

The sheer number of cases that end up with the Financial Ombudsman indicate 

that it is still attractive for service providers to prevaricate, obfuscate and create 

barriers and obstacles rather than seeking to resolve the issue promptly when 

something has gone wrong.  

 As para 4.59 of the CP makes clear, consumers often in an almost impossible 

position. When they make a decision to buy from a given provider, regardless 

of the product or service being bought, they are in no position to evaluate the 

standards of customer service they are likely to receive later.   

Q18: What impact do you think the proposals would have on 
consumer outcomes in this area?  

 As mentioned above in the response to Q16 we suspect that the proposals will 

have limited impact on consumers. We note that the FCA says in para 4.65 that 

firms would be required to take the following action: 

57.1. Design processes…. 

57.2. Consider the customer service needs….. 

57.3. Monitor the performance of processes….. 

57.4. Regularly review processes……. 

57.5. Take responsibility…… 

 Unfortunately this guarantees little in the way of change outcomes. As long as 

the internal culture remains one of putting the interests of the company ahead 

of the interests of the customer, customers will continue to receive poor service. 

The only answer is for the FCA to take firmer action against firms that fall short 

of customer service expectations. 

Q19: What are your views on our proposals for the Price and Value 
outcome?  

 We suspect that may of the principles set out in paras 4.91 - 4.100 would be 

very difficult for the FCA to enforce. This is mainly because: 
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59.1. Outcomes for the consumer are often only realised over the long term 

or, in the case of products such as pensions, the very long term. 

59.2. There are many products which are little more than ‘commodities’ – in 

other words, they have few distinguishing attributes or features as 

investments. In a competitive market it will always be attractive to try to 

confuse buyers by presenting the product / service in such a way that 

direct comparisons are difficult to make. Platform fees charged by robo 

advisors (and others) are a good example. Depending on the amount 

an individual has to invest and their likely frequency of trading, one 

service is likely to be more appropriate than another. Despite the fact 

that the differences may be obvious to more sophisticated investors, 

novices and those with poor numeracy skills may be unaware of the 

long-term costs of making the wrong choice. 

 Para 4.83 highlights the problems of numeracy involving financial concepts. 

Investors who do not have the necessary financial knowledge or access to 

financial education cannot evaluate products and risks. 

 We note also that the 2016 Asset Management study highlighted the problems 

of high charges, high profit margins and inappropriate products being sold to 

customers. 

 Ever since it was introduced with the advent of MIFID I we have believed that 

information which the KID is required to provide is not always helpful. The role 

of the KID and the information it is supposed to provide needs to be reviewed.  

 As well as performance data there should also be information tracking error. 

The statistical methods for collecting data are inadequate at present and we 

have proposed to meet the FCA to explore how improvements can be made in 

this regard. 

Q20: What impact do you think the proposals would have on 
consumer outcomes in this area? 

 The impact will depend on how the proposals are drawn up. As we have 

commented in relation to product and service outcomes and the consumer 

service outcome we think that the proposals will be difficult to implement in a 

way which is likely to a significant effect on consumer outcomes.  

Q21: Do you have views on the PROA that are specific to the 
proposals for a Consumer Duty?  

 Woodford, Link and Hargreaves Lansdown have allegedly done severe harm to 

their customers who invested in WEIF and possibly WIFF and WPCT. The 
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stench of Woodford has spread and has done harm to the financial services 

industry. 

 The current rules are complex and make the claim against Hargreaves difficult 

to pursue. Such a claim is unlikely to attract litigation funding – we note there is 

currently much posturing  about claims against Hargreaves but we suspect it is 

posturing and the current rules make it far too difficult to pursue a claim(s) 

against Hargreaves. 

 The FCA needs to complete its report on Woodford. This will be crucial input 

into answering this question 21. 

 The principle of ‘a deterrent’ identified in para 5.7 is important and should be 

part of the proposals. 

 Para 5.9 highlights why the legislation must change. 

 We disagree with the point in para 5.13 that the ability of individuals to bring 

private action will increase costs for firms. Firms that change their behaviour 

will not incur such costs. Firms that fail to change may find themselves litigated 

out of business. 

 Para 5.14 highlights the gap between large claims funded by litigation funders 

and smaller claims. We are not sure what to recommend, but suggest further 

discussion and thought is needed. 

 We expect a Claim for closet indexing to be launched against Scottish Widows 

soon, on the basis they charged high fees for what was not an active fund and 

the fund did not meet its stated objectives in relation to investment strategy. 

This first claim will highlight the problem that exists in the “active” fund 

management industry, a problem the FCA identified in its 2016 report on the 

Asset Management Industry, but one the industry has not addressed to date 

with any urgency. This is despite the fine the FCA levied on Henderson in 2019, 

see https://www.fca.org.uk/publication/final-notices/henderson-investment-funds-

limited-2019.pdf 

 Overall, we support extending a PROA for breach of the Principles. 

Q22: To what extent would a future decision to provide, or not 
provide, a PROA for breaches of the Consumer Duty have an 
influence on your answers to the other questions in this 
consultation? 

 This is absolutely fundamental. We think that a failure to provide a PROA will 

be a fudge, and will result in little change. 

https://www.fca.org.uk/publication/final-notices/henderson-investment-funds-limited-2019.pdf
https://www.fca.org.uk/publication/final-notices/henderson-investment-funds-limited-2019.pdf
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Q23: To what extent would your firm’s existing culture, policies and 
processes enable it to meet the proposed requirements? What 
changes do you envisage needing to make, and do you have an 
early indication of the scale of costs involved?  

 We are unable to answer this question as it not relevant to our organisation. 

Q24: [If you have indicated a likely need to make changes] Which 
elements of the Consumer Duty are most likely to necessitate 
changes in culture, policies or processes? 

 See response to Q23; this question is not relevant to us. 

Q25: To what extent would the Consumer Duty bring benefits for 
consumers, individual firms, markets, or for the retail financial 
services industry as a whole?  

 As already suggested, we believe that it would be better to establish a ‘duty of 

care’. This is likely to bring benefit to consumers in helping to protect them from 

the actions of less scrupulous providers. It would benefit firms in that it be fairer 

to those firms that already seek to act in their customers’ best interests by 

discouraging poor behaviour on the part of others. This outcome can only be of 

benefit to the wider industry.  

Q26: What unintended consequences might arise from the 
introduction of a Consumer Duty?  

 There may a few unintended consequences – although these may not 

necessarily be undesirable. They include: 

78.1. Reduced revenue and profitability for some firms; 

78.2. Higher overheads as a result of, for example, a need for more / better 

training and awareness within authorised firms of the responsibilities 

that they would need to shoulder in providing advice / services to their 

clients / customers. 

Q27: What are your views on the amount of time that would be 
needed to implement a Consumer Duty following finalisation of the 
rules? Are there any aspects that would require a longer lead-time? 

 We cannot foresee any factors which should result in significant delay. The 

proposed changes are essentially a development and further tightening of 

existing rules. We would like to see the FCA move ahead with implementing its 

ideas and proposals as quickly as possible. It should keep a close watch on the 
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results of the implementation and make on-going adjustments every two to five 

years where necessary. 


