Dr Robert C ay
Conpani es Divi sion
DEPARTMENT OF TRADE & | NDUSTRY
5th Fl oor
1 Victoria Street
London SWLH OET
25th March 1996

Dear Dr d ay,

THE COVPANY ACCOUNTS (DI SCLOSURE OF DI RECTORS EMOLUMENTS)
REGULATI ONS 1996 - DRAFT STATUTORY | NSTRUMENT UNDER THE
COVPANI ES ACT 1985 - A CONSULTATI VE DOCUNMENT.

Thi s Associ ati on has now concl uded careful and extensive
consi deration of the above-titled consultative Docunent and |
now submt, as follows, our various observations and conments
upon the content thereof.

At the outset, we record concern regarding the attitude which
seens to be inpicit in the first sentence of 3.8 (Page 14).

"The proposals are designed to be a useful
deregul atory neasure but not to renove from
the public domain information in which there
is alegitimte public interest.”

The Consultative Docunent is wholly concerned with S 232

di sclosures required to be made in notes to annual accounts.
Arguably + the primary purpose of the requirenents that directors
prepare and i ssue annual accounts is to ensure that - in
conjunction with the Report of the Directors and the Report of
the Auditor - the menbers of the conpany (S 238) are properly
inforned of the affairs of the conpany during (and at the end
of) the year reviewed, and (so far as S 232 disclosures are
concerned) are so informed of the costs specifically relating
to the governance of the conpany - and of reasonabl e 'detai

of ' such costs

It is our viewthat the first sentence of 3.8 (Page 14) would
be nore 'acceptable', and nuch nore correct, had it concl uded
with "in which there is a legitimte sharehol der or public
interest." Apart from other considerations, this wording (and
attitude simlarly) would be more 'in accord with' the rel evant
part of the S.E. Listing Rules (see top of Page 24) viz "a
report to the sharehol ders on behal f of the board.”

W feel we nust enphasi se our concern as indicated above

i ndeed we find it hard to understand how any of the information
enunerated within Part 1 of Schedule 6 of the Act is (or, nore
i nportantly, ever was) of other than very marginal interest to
"the public' (other, of course, than potential future

sharehol ders). Accordingly, the desirability of any |essening
of disclosure requirenments should be considered by the
Departnment with maxi numregard to the interests of the nenbers



of the conpany (both present and future).

As you woul d of course expect, our considerations of the
content of the consultative docunent have been undertaken from
t he vi ewpoi nt of the (non-board menber) sharehol der.

Accordi ngly, the comrents which we make in this subm ssion nay
wel |l differ - maybe significantly - fromthose subnitted by

ot her consul tees who, we suspect, will be nore concerned with
t he governance of unlisted conpanies rather than with the
provision thereto of equity finance.

We do urge the Departnent to fully bear in mnd that if [imted
conpany nenbers (sharehol ders) are to properly and responsibly
exercise their 'corporate ownership role' they nmust not be
frustrated - especially by statute - in access to information
of pertinent and legitimte interest. It is our strong view

t hat boardroom costs (and a neani ngful degree of 'breakdown' of
such costs) are of very pertinent and very legitimte interest
to conmitted conpany nenbers seeking to act responsibly both in
their own interests and in the interests of the conpany.

In regard to the foregoing paragraph we are particularly

m ndful of recent-tine statenents repeatedly made by senior
menbers of HM CGovernnment (and concerning perceived boardroom
enmol unent abuse and excesses) to the effect that "these are not
matters for HM Government; they are matters to be addressed
by a conpany's sharehol ders. "

Limted conpany directors are (in the main) subject to election
and, as appropriate, re-election by shareholders. On this
count alone it can properly be argued that sharehol ders should
- by board disclosure - be nmade fully aware of 'the cost
inmplications' to their conpany of their approval (or, indeed,
non-approval ) of any individual director's election or

re-el ection.

W are especially mndful that the recent-tine rel evant

changes to the S. E. Listing Rules stemmed al nost directly from
ext ensi ve sharehol der and public perceptions of abuse and
excesses in regard to boardroom enol unents in general and al so
inregard to the 'believed inadequate disclosure of such
enmoluments - and the levels thereof. It seenms to us that it is
far fromlogical or prudent - in the present climte - for
regulation to rigorously tighten-up and extend the disclosure
rules for listed conpanies and then al nost imrediately for the
Departnent to seek to lessen or relax already existing
statutory rules for disclosures by unlisted linmted conpanies.

In general terms we do not view the deregul atory aspects of the
Departnent's proposals as a useful neasure (indeed, rather, the
reverse) and we urge that the Departnment reconsider these
aspects of the proposals.

In the event that the proposed Regul ations continue to allow

al nost solely the aggregate cost of directors' enolunments to be
di scl osed (al beit that such aggregate cost is to be

shown/di sclosed in three 'categories'), then we are strongly
opposed to the dropping of the 'banding disclosure' requirenent
for unlisted conpanies. This present disclosure requirenent has
been - and continues to be - useful to conpany nenbers in so

far as it facilitates the nmenbers' awareness of what may be
termed 'anonalies' and enables these to be appropriately

addr essed.



Clearly, inlight of the new S.E. Listing Rules, it is

sensel ess to continue the (statutory) 'banding requirenent' for
listed conpanies but to renove this requirenent fromunlisted
conpani es can, in our view, only be justified in the event that
the actual enoluments of each individual director are required

to be, separately, disclosed. |ndeed, the Geenbury
recommendation (Your 1.4, Page 3) was to "renpve (solely) from
conpani es which nmake full disclosure ...... the obligation to

show i n £5, 000 bands".

We are, further opposed to renmoval of the requirenent for the
enmol unents of the chairnman to be disclosed (when he is not the
hi ghest paid director). W consider it to be wholly desirable
and proper for conpany nenbers to be notified of the enolunents
of the chairman (which could be at a | evel of sone 95% of the
enol unents of the highest-paid director, yet in respect of an
extrenely limted tinme devoted to the affairs of the conpany).
Under the Departnment's proposals the enolunments of the chairman
will, effectively, be 'hidden from the nenbers of the conpany;
this is hardly a 'useful deregul atory neasure'.

After the nost searching considerations, we recommend that the
new Regul ations require - in the case of a public limted
conpany - disclosure of the enolunents of each individua
director separately (in which event all nention of 'banding'
"highest-paid director', 'director operating outside the UK,
etc; becone pointless). W do accept that the Departnent has a
problemin this regard; the manner (and the extent) of the

di scl osures we recomend has, admittedly, only very margi na
legitimate interest to the public at |arge but does have very
high legitinate (and very pertinent) interest to the nenbers of
(the true owners of) the conpany. On bal ance - and taking the
view that 'Schedule 6 disclosures' are primarily "ainmed at'the
menbers of the conpany - we feel that consideration of the Draft
Statutory Instrument should give enphasis to 'nenbers of the
conpany interests' rather than 'public interests'. See also
conments, follow ng, concerning your 2.4, Page 7.

Under your 1.4 (page 4) it is stated that for unlisted conpanies
t he obj ectives are:

to reduce the present disclosure requirements, where
this is reasonabl e;

to ensure that any new di sclosure requirenents are
easy to conply with

From the vi ewpoint of the (non-board nenber) shareholder, it is
consi dered that the proposed reduction of disclosure
requirements is unreasonable. To fully disclose each individua
director's enolunents is considered to be just as easy to conply
Wth as is 'disclosure in aggregate’

We now deal with various m scel |l aneous matters:

item2.4, Page 7: W agree with the Department that there is no
Conti nuing need for Para. 1(3) of Schedule 6 in its present
Format. Indeed, we nust question why it was originally drafted
(and enacted) in its present form To disclose 'the anmounts'
applicable to (2)(a) and (2)(b) separately to nenbers is both

| ogi cal and desirable and we take the view that this manner of
segregated di scl osure should now be required in any new
Regul ati ons. The amal gamati on (aggregation) of part of the
amounts applicable to (2)(b) into (2)(a) 'corrupts' otherw se



useful (to sharehol ders) data.

Under UK law, directors have no statutory or conmon |aw - or
even any inplied - right to receive any remuneration for their
services as directors of the conpany. Accordingly such a right
(and the nmonetary amount thereof) nust be resol ved/ sancti oned
(directly or indirectly) by the conpany nenbers. It has now

I ong been established practice for (authority for) such
remuneration to be dealt with in a clause in a conpany's
Articles which is, prudently, separate and distinct fromthe
clause (or clauses) dealing with remunerati on payable to
directors for 'other services to the conpany'. W are of the
firmview that separate disclosure of renuneration 'for services
as a director (of the conpany)' and 'for other services to the
Conpany (and, if appropriate, subsidiary undertakings)' should
be mandatory on the grounds that this segregation is of very
Legiti mate sharehol der interest.

Itens 2.6 and 2.7, Page 8: Wilst we are in general agreenent
with the Departnment's proposals, we do have some unease upon two
matters:

1. It seens the Draft Statutory Instrunment requires
di scl osure of share options solely upon the exercise
thereof. Wilst it is accepted that the val uation
(the "worth' to a director) can really only be
realistically quantified at that stage, we question
whether it is the Departnment's intention that statutory

regulation will only require conpany nmenbers to be
i nformed of the nunbers of directors' share options
when exercised. |If this is indeed the Departnent's

intent, then we question the 'reasonabl eness’ (fromthe
sharehol ders point of view) of such intent.

In the | ast sentence of 2.7. are the words "is excl uded
fromthe definition because at the time when a right

to subscribe is granted..... ". W are not sure how
this '"accords with' the following wording within
Article 43 of the Fourth Directive, -viz "the anmount of
the enolunments granted in respect of the financial

year.....

2. Under 2.7 there is a reference to S 259 (2) being
"excluded fromapplying to the definition". (See also
Pages 30 and 36). W can see the logic of 'excluding
S 259 (2)(a) but have consi derabl e doubt about the
prudence of excluding the whole of S 259 (2).

Item 2.9, Page 8: |Is there a need for the Statutory Instrunent
to define 'market price' sonewhat nore precisely? Should this
be 'closing market price' on the day on which, etc."? Were
there is a recognised market, is it the intention that the
"buying price' or the 'md-price' be used in the rel evant

Cal cul ation? Should this be clarified/ specified?

The | ast sentence of 2.9 is strongly supported.
Item 2.11, Page 9: Content strongly supported.

Item 2.12, Page 9: In line four, should not the reference be
"Rules 12.43 (x)(iii),(iv), and (v)"? 1In response to the fina
sentence of 2.12, we are of the view that the proposed new
provision is entirely appropriate for unlisted public linted
conpani es. Indeed, were it not included then one would question



the validity of including gains upon share options (and the
like) in the Statutory Instrunent at all - other than, of
course, inregard to the stated object of a 'statutory
underpi nning' for the S.E Listing Rules.

It cannot be denied that there will be some additional cost to
conpani es stemm ng fromthe proposed new provisions, but such
costs can be at least mnimsed by the issue of realistic
(Accounting Standards) 'Valuation Guidelines'. It seenms to us
that a conpany's auditor (with such guidelines) should be well
able to cal cul ate neani ngful valuations - at |east of

sufficient accuracy for the purpose intended. |[|ndeed, w thout
the auditor being adequately know edgeabl e upon 'such val uati on’
one mnmust question his ability to properly conply with S 235(2) -
viz "have been properly prepared in accordance with this Act"

We do not regard the val uation of gains upon share options (and
the Iike) as potentially presenting any greater degree of
difficulty than 'the valuation of pension entitlenments accrued'.

Item 2.17, Pages 10 and 11: Referring to sub-section (a), a

conpany pensi on schene having fewer than 100 nmenbers is unsuited
to a defined benefit (DB) schene. However, there are many | arge
unl i sted conpani es which we assune will |argely have DB schenes.

Sub-section (b) poses three questions. Transfer values are
nost probably cal cul ated every week and the | aw requires an

offer of a transfer value to all |eavers. Regarding the new
m ni mum fundi ng requirenent, this concerns schenmes, not
individuals. It would not be at all costly or tine consum ng

to calculate the required informati on because all DB schenes
are required to have an actuary.

Regar di ng sub-section (c), the Method Three cal cul ati on woul d
not be burdensonme because transfer values need to be routinely
calculated in any case. The other methods woul d not be
preferabl e because they are m sl eadi ng.

Item 3.1, Page 12: The raising (and the anobunt of the raising)
of the enolunents threshold is supported, as also is the 'part
of a group' change. The other stated main changes are opposed
(see various earlier coments).

Item 3.9, Page 14: |In the event that the final formof the
proposed new Regul ati ons do not require the, separate

di scl osure of each individual director's enolunents, then we
must reconmmend the follow ng - mininmm- separated disclosures

(a) The chairman

(b) The hi ghest remunerated UK based director (where
not the chairman).

(c) Each director whose remuneration exceeds that of
t he hi ghest renunerated UK based director.

Items 4.2 and 4.3, Page 15: W are of the strong view that the
present requirenment to disclose 'enolunents waived' should be
Retained. This is no | ess necessary or desirable in present
tinme than when the requirement was originally introduced. To
fail to retain this (considered to be essential) requirenent
woul d result in conpany nenbers potentially being nmisled -

maybe very significantly - especially in circunstances where
there are appreciabl e waivers for a nunber of consecutive years.
In such circunmstances, potential future boardroom costs woul d be
"hi dden from both present nenbers of the conpany and i ntending



menbers of the conpany; this surely a retrograde step and nost
certainly not a useful deregul atory neasure

Item4.4 to 4.11, Pages 15 to 17: The Departnent's proposals are
supported and are considered to be adequate.

Item 4.15, Page 18: W are in agreenent that it would be
pointless to continue with the disclosure requirenent as
presently contained in the last three Iines of Para 8(2)(b) and
qguestion how this disclosure was ever |logical! W do, however,
take the view that separate disclosure should be required in
respect of Para 8 (2)(a) and Para 8 (2)(b). See, earlier,
coments relating to Item 2.4, Page 7.

Item 4.16 and 4.17,Page 18: It is our view that the retention of
this provision is essential

Item 4. 18, Pages 18 and 19: W cannot agree with the
Departnent's viewwith regard to the deletion of Para 10(3).
Havi ng particular regard to the inclusion (and wording of) Para
10(2)(c) - and its potential relevance to Para 8 'anmounts' - we
consider the retention of Para 10(3) should have further

consi derati on.

W are in agreenent with the deletion of Para 13 (3)(c).

Iltem5.1 to 5.12, Pages 20 to 22; W are of the opinion that our
earlier coments herein adequately respond to the content of
Pages 20 to 22.

Para 1 (2)(b)(ii), Page 29: W question whether the perpetuation
of the three words "management of the" (both here and later in
the Draft Regulations) is desirable. It has now | ong been
establ i shed practice for conpany Articles to give directors
power to sanction and determ ne the anmpunt of reruneration
payabl e to any of their nunber for 'any services' outside 'the
scope of the ordinary duties of a director'. Such 'any
services' may well include services which are arguably outside
the scope of definition of "managenent of".

Para 1 (3)(d), Page 29: Having regard to the drafting of Para
1(3) as a whole, we have difficulty in understanding the need
for, or the prudence of, perpetuating the inclusion of the |ast
four words of Para 1 (3)(d). Same conment applies to later
simlar, inclusions of these four words.

Para 1(4), Page 29: See earlier comments relating to Itens 2.7
and 2.8, Page 8.

We urge the Departnent to give serious reconsideration to the
present proposals within the Draft Statutory Instrument -
especially the deregul atory aspects thereof - this to take into
account the observations made 1 n this subm ssion; which
gbaervations we will be pleased to anplify verbally at your
ehest.

Yours sincerely,



Donal d B But cher
Chai r man



